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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1201

Practices and Procedures; Civil Rights;
Government Employees

AGENCY: Merit System Protection Board.,

ACTION: Interim regulation; request for
comment,

SUMMARY: This regulation clarifies the
rights of employees to elect either the
exclusive negotiated grievance
procedure, when applicable, or the
Board's appellate procedure in actions
involving discrimination under 5 U.S.C.
7702 and adverse action under 5 U.S.C.
4303 and 7512.

DATES: Effective date April 9, 1982.
Comments should be submitted in
writing on or before May 10, 1982.
ADDRESS: Comments should be
submitted in writing and addressed to
Robert E. Taylor, Secretary, Merit
Systems Protection Board, ¢/o Legal
Publications Division, Suite 1404, 5205
Leesburg Pike, Falls Church, Virginia
22041.

FOR FURTHER INFORMATION CONTACT:
Paul E. Trayers, (202) 653-7171.
SUPPLEMENTARY INFORMATION: The
Board's current regulation at

§ 1201.3(b)(1), “Limitation on appellate
jurisdiction; collective bargaining
agreements and elections of
procedures," provides that employees
may not appeal matters to the Board
when such matters are covered by a
collective bargaining agreement which
provides for an exclusive negotiated
grievance procedure. That limitation of
the Board's appellate jurisdiction does
not include actions involving
discrimination arising under 5 U.S.C.
7702 or adverse actions arising under 5
US.C. 4303 and 7512. The current
regulation, although consistent with the

statute, may nonetheless lead to an
incorrect interpretation when read
independently of governing statutory
provisions.

The Board therefore amends 5 CFR
1201.3(b)(1) to clarify the rights of
employees to elect either the exclusive
negotiated grievance procedure, when
applicable, or the Board's appellate
procedure in actions involving
discrimination under 5 U.S.C. 7702 and
adverse action under 5 U.S.C. 4303 and
7512.

Regulatory Flexibility Act

The Chairman, Merit Systems
Protection Board, certifies that the Board
is not required to prepare initial or final
regulatory analysis of this proposed
rule, pursuant to section 603 or 604 of
the Regulatory Flexibility Act, because
of his determination that this rule would
not have a significant economic impact
on a substantial number of small
entities, including small business, small
organizational units and small
governmental jurisdictions.

List of Subjects in 5 CFR Part 1201

Administrative practice and
procedure, civil rights, Government
employees.

PART 1201—PRACTICES AND
PROCED!JRES

Accordingly, the Merit Systems
Protection Board proposes to clarify 5
CFR 1201.3(b)(1) by revising it to read as
follows:

§1201.3 Appellate jurisdiction: Definition
and application.

* * » - -

(b) Limitations on appellate
Jurisdiction, collective bargaining
agreements and election of procedures.
(1) Where an employee is covered hy a
collective bargaining agreement which
provides for an exclusive negotiated
grievance procedure for actions
involving discrimination under 5 U.S.C.
7702, reduction in grade or adverse
actions under either 5 U.S.C. 4303 or
7512, the employee may raise the matter
under either the negotiated grievance
procedure or under the Board's
appellate procedures but not both. Other
matters which are covered by a
negotiated grievance procedure under 5
U.S.C. 7121 may not be appealed to the
Board.

* * * * *

For the Board.

Dated: March 30, 1982.
Hebert Ellingwood,
Chairman.

[FR Doc. 82-9551 Filed 4-8-82; 8:45 am]
BILLING CODE 7400-01-M

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
7 CFR Part 225

Summer Food Service Program;
Correction

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Final rule; correction.

SUMMARY: This document corrects a
legal citation and two passages
contained in the final Summer Food
Service Program (SFSP) rulemaking
published on February 16, 1982, at 47 FR
6790-8812. The action is necessary to
correct typographical errors,

FOR FURTHER INFORMATION CONTACT:
Jordan Benderly, Director, Child Care
and Summer Programs Division, Food
and Nutrition Service, U.S. Department
of Agriculture, Room 4186, 3101 Park
Center Drive, Alexandria, Virginia
22302, (703) 756-3888. Accordingly, the
Food and Nutrition Service is correcting
7 CFR Part 225 as follows:

PART 225—SUMMER FOOD SERVICE
PROGRAM

1. Correcting the authority citation of
Part 225 to read as follows:

Authority: Secs. 803, 807, 809, 816 and 817,
Pub. L. 97-35; secs. 203 and 208, Pub. L. 96—
499; secs. 5, 7, 10, Pub. L. 85-627, 95 Stat. 3603
(42 U.S.C. 1771); sec. 2, Pub. L. 85-166, 91 Stat.
1325 (42 U.S.C. 1761); sec. 7, Pub, L. 91-248, 84
Stat. 211 (42 U.S.C. 1859a).

2. Correcting § 225.8(b)(3) by adding
the word “not" between “are” and
“served” to read as follows:

§225.8 Program applications.

* * -

(b) * * *

(3) Serve meals without cost to all
children, except that camps may charge
for meals served to children who are not
served meals under the Program.

. * * * *
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3. Correcting § 225.18(b)(2) by deleting
the phrase “in the prior three years” to
read as follows:

§ 225.18 Requirements for sponsor
participation.
» * . - -
(b) ® * » i . '
(2) Has not been seriously deficient in
operating the Program.

Dated: April 5, 1982.
Samuel J. Cornelius,
Administrator, Food and Nutrition Service.
[FR Doc. 82-8732 Filed 4-8-82; 8:45 am|
BILLING CODE 3410-30-M

Agricultural Marketing Service

7 CFR Part 910

[Lemon Reg. 354; Lemon Reg. 353, Amdt. 1]
Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

sumMmARY: This action establishes the
quantity of California-Arizona lemons
that may be shipped to the fresh market
during the period April 11-17, 1982, and
increases the quantity of lemons that
may be shipped during the period April
4-10, 1982. Such action is needed to
_provide for orderly marketing of fresh
lemons for the periods specified due to
the marketing situation confronting the
lemon industry.

EFFECTIVE DATES: The regulation
becomes effective April 11, 1982 and the
amendment is effective for the period
April 4-10, 1982.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Acting Chief, Fruit
Branch, F&V, AMS, USDA, Washington,
D.C. 20250, telephone 202-447-5975.
SUPPLEMENTARY INFORMATION: This rule
has been reviewed under Secretary's
Memorandum 1512-1 and Executive
Order 12291 and has been designated a
“non-major” rule. This regulation and
amendment are issued under the
marketing agreement, as amended (7
CFR Part 910), regulating the handling of
lemons grown in California and Arizona.
The agreement and order are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674). The action is based
upon the recommendations and
information submitted by the Lemon
Administrative Committee and upon
other available information. It is hereby
found that this action will tend to
effectuate the declared policy of the act.

This action is consistent with the
marketing policy for 1981-82. The
marketing policy was recommended by
the committee following discussion at a
public meeting on July 7, 1981. The
committee met again publicly on April 6,
1982, at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the specified weeks. The committee
reports the demand for lemons is very
good.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation and amendment are based
and the effective date necessary to
effectuate the declared policy of the act.
Interested persons were given an
opportunity to submit information and
views on the regulation at an open
meeting, and the amendment relieves
restrictions on the handling of lemons, It
is necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective times.

List of Subjects in 7 CFR Part 910
Marketing Agreements and Orders,
California, Arizona, Lemons.

1. Section 910.654 is added as follows:

§910.654 Lemon Regulation 354.

The quantity of lemons grown in
California and Arizona which may be
handled during the period April 11, 1982,
through April 17, 1982, is established at
270,000 cartons.

2. Section 910.653 Lemon Regulation
353 (47 FR 14137) is revised to read as
follows:

§910.653 Lemon Regulation 353.

The quantity of lemons grown in
California and Arizona which may be
handled during the period April 4, 1982,
through April 10, 1982, is established at
275,000 cartons.

(Secs. 1-19, 48 Stat. 31, as amended (7 U.S.C.
601-674))
Dated: April 8, 1982.
D. S. Kuryloski,
Deputy Director, Fruit and Vegtable Division,
Agricultural Marketing Service.
IFR Doc. 82-9987 Filed 4-6-82 11:46 am]
BILLING CODE 3410-02-M

Commodity Credit Corporation
7 CFR Part 1423

[Amendment 2]

Processed Agricultural Commodities
Standards for Approval of Dry and
Cold Storage Warehouses for
Processed Agricultural Commodities,
Extracted Honey, and Bulk Oils

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: The purpose of this final rule
is to amend the Commodity Credit
Corporation (CCC) regulations
governing Approval Standards of Dry
and Cold Storage Warehouses for
Processed Agricultural Commodities,
Extracted Honey, and Bulk Oils to
permit a warehouseman to furnish an
irrevocable letter of credit as security in
order to satisfy the standards for
approval of the storage and handling of
commodities which are owned by CCC,
or which are serving as collateral for a
price support loan issued by CCC.

EFFECTIVE DATE: April 8, 1982.

FOR FURTHER INFORMATION CONTACT:
Barry W. Klein, Marketing Specialist,
USDA/ASCS, Transportation and
Storage Division, Storage Management
Branch, Box 2415, Washington, D.C.
20013. (202) 447-7911.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed in
conformance with Executive Order
12291 and the Secretary’s Memorandum
1512-1 and has been classified as
“nonmajor”. It has been determined that
the provisions of this final rule will not
result in: (1) an annual effect on the
economy of $100 million or more; (2)
major increases in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies or geographic regions; or (3)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

This action will not have a major
impact specifically on area and
community development. Therefore,
review as established by OMB Circular
A-95 was not used to assure that units
of local government are informed of this
action.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since CCC is not
required by 5 U.S.C. § 553 or any other
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provision of law to publish a notice of
proposed rulemaking with respect to the
subject matter of this final rule.

On August 17, 1981, an interim rule
was published in the Federal Register
(46 FR 41487) amending the regulations
set forth at 7 CFR Part 1423 which
govern the CCC Standards for Approval
of Dry and Cold Storage Warehouses for
Processed Agricultural Commodities,
Extracted Honey, and Bulk Oils. The
interim rule permitted a warehouseman
to furnish to CCC an irrevocable letter
of credit in lien of the required bond
coverage in order to satisfy applicable
CCC standards of approval. In addition,
the interim rule provided that an
irrevocable letter of credit would be
accepted by CCC only if the issuing
bank were an insured commercial bank
in the United States with assets of $100
million or more. Comments were
solicited for a period of 60 days after
publication of the interim rule. No
comments were received during the
comment period. :

However, it has been brought to our
attention in comments received with
respect to siniilar changes being made in
the regulations governing the Standards
of Approval of Warehouses for Grain,
Rice, Dry Edible Beans, and Seed that a
number of small commercial banks,
which are accessible to warehousemen
desiring to obtain irrevocable letters of
credit, may not have assets of $100
million or more. Thus, it has been
concluded that the regulations at 7 CFR
§ 1423.3 should be revised to require
only that the irrevocable letter of credit
must be issued by an insured
commercial bank in the United States, It
is felt that this revision of regulations
vcvgi:adequately protect the interests of

List of Subjects in 7 CFR 1423

Agricultural commodities, honey,
oilseeds, surety bonds, warehouses.

PART 1423—PROCESSED
AGRICULTURAL COMMODITIES

Final rule

Accordingly, the regulations at 7 CFR
§1423.3 are amended by revising
subsection (e) to read as follows:
§1423.3 Bonding requirements for net
worth,

* . . -

(¢) An irrevocable letter of credit may
be accepted by CCC in lieu of the
required amount of boend coverage
provided that the issuing bank is a
commercial bank insured by the Federal
Deposit Insurance Corporation. Such
standby letter of credit shall be on Form

CCC-33A, “Irrevocable Letter of
Credit.”

Authority: Secs. 4 and 5, 82 Stat. 1070, as
amended (7 U.S.C. 714b).

Signed at Washington, D.C., on March 31,
1982.
Everett Rank,
Executive Vice President, Commodity Credit
Corporation.
[FR Doc. 82-9731 Filed 4-8-82; 8:45 am|
BILLING CODE 3410-05-M
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DEPARTMENT OF ENERGY
Economic Regulatory Administration

10 CFR Parts 500, 501 and 503
[Docket No. ERA-R-81-12]

Powerplant and Industral Fuel Use Act
of 1978; Administrative Procedures
and Exemption Criteria

AGENCY: Economic Regulatory
Administration, DOE.

ACTION: Final rules.

SUMMARY: The Department of Energy
(DOE) is adopting in final form
additional revisions to its rules
implementing the Powerplant and
Industrial Fuel Use Act of 1978 (“FUA"
or “the Act”) to simplify further the
administrative procedures and
exemption criteria, and reduce the
burden of obtaining an exemption under
the Act. In addition, in response to
comments received, DOE is clarifying
several matters in its November 30, 1981,
final rules.

EFFECTIVE DATE: May 10, 1982; except
for § 501.7, 503.21, 503.32 and 503.35
which contain information collection
requirements which are under review at
OMB.

FOR FURTHER INFORMATION CONTACT:

Constance L. Buckley, Fuels Conversion
Division, Fuels Programs, Economic
Regulatory Administration, Forrestal
Building, 1000 Independence Avenue,
SW., Room GA-093, RG-62,
Washington, D.C. 20585 (202) 252-
1774;

Henry K. Garson, (Office of the General
Counsel), Department of Energy,
Room 6B-178 Forrestal Building, 1000
Independence Ave., SW., Washington,
D.C. 20585 (202) 252-2967;

Jack Vandenberg, (Office of Public
Information), Economic Regulatory
Administration, Department of
Energy, Room 7120 Federal Building,
12th and Pennsylvania Ave. NW.,
Washington, D.C. 20461 (202) 633~
8108,

SUPPLEMENTARY INFORMATION:

I. Background.
II. Comments,
III. Procedural Matters.

1. Background

On June 9, 1981, DOE proposed
extensive revisions to its rules
implementing FUA (46 FR 31216 (June
12, 1981) (“June 12 NOPR")). These
proposals were aimed at reducing the
regulatory burden faced by the owners
and operators of electric powerplants
and major fuel burning installations
(MFBI's) and streamlining exemption
procedures under the Act. The proposal
also solicited additional comments
concerning the further reduction of
unnecessary regulatory burdens. DOE
adopted the proposed rules in final form
on November 30, 1981 (46 FR 59872)
(December 7, 1981)) ("'final rules.”). On
the same date, DOE issued a notice of
proposed rulemaking (46 FR 59924
(December 7, 1981)) (“December 7
NOPR") addressing the following
additional issues raised d the
public comment period on the June 12
NOPR:

(A) Part 500—Definitions:

1. “Alternate fuel”—Addition of tar
sands and oil-impregnated
diatomaceous earth.

2. “Commercial unmarketability'—
Deletion of the requirement that a fuel
be burned by its producer.

3. “Natural gas"—Definition of
“maximum efficient production rate" of
a well in terms of gas production rather
than total energy production including
oil liquids.

4. “Reconstruction"—Substitution, in
certain specified instances, of an 80
percent test for the 50 percent test
currently provided.

(B) Part 501—Administrative
Procedures:

Classification of fuel as commercially
unmarketable—Addition of self-
certification procedure and ERA
determination deadline.

(C) Part 503—Exemptions:

1. Revision of the 600 hour lack of
alternate fuel supply exemption.

2. Revision of requirement to
demonstrate specific debt-constraining
restrictions for inadequate capital
exemption.

The December 7 NOPR provided for a
30-day public comment period, which
expired on January 6, 1982. Public
comments were received by DOE
concerning the foregoing proposals and
certain aspects of the final rules.

1. Comments

Public comments received by DOE
generally reflected a strong endorsement
of the foregoing proposals and the final
rules. The discussion which follows
addresses the public comments received
concerning the December 7 NOPR, and
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public comments seeking certain
clarifications of the final rules. Other
comments, addressing substantive
revisions to the final rules will receive
continuing consideration by DOE, but
are outside the scope of this rulemaking.

A. Comments on NOPR

1. Alternate fuel (§500.20) Comments
received on this issue endorsed DOE's
proposal to add tar sands and oil-
impregnated diatomaceous earth to the
regulatory definition of “alternate fuel,”
and DOE is adopting the proposal.

2. Commercial Unmarketability
(§§500.2, 501.7(a)(12))) DOE proposed
procedures for the automatic
classification as commercially
unmarketable of liquid, solid and
gaseous waste by-products of industrial
and refinery operations and, in certain
cases, natural gas, based upon
submission of a simple self-certification
(“Alternative A"). Under the proposal,
fuels would qualify for classification
under this procedure only where they
were burned by their producers and
could meet certain average chemical
heat content and particulate standards
specified in the proposal. Fuels not
qualifying under “Alternative A" would
continue to be subjected to case-by-case
analysis (“Alternative B").

Several commenters felt that in the
case of refinery waste gases, the
“Alternative A” tests should be
disjunctive—that is, that a gaseous
refinery fuel would qualify when either
the heat content or the particulate
standards are met. Other commenters
felt that the tests should be disjunctive-
for all gaseous, liquid and solid fuels.
Finally, one commenter suggested that
the particulate qualities standard
proposed should be replaced with a test
that emphasizes the variable
composition and interruptible supply/
demand characteristics of the waste by-
product fuels.

In consideration of the foregoing
comments, DOE has determined to make
the heat content and particulate
properties standards for liquid, gaseous
and solid waste by-products disjunctive;
that is, satisfaction of either test will
qualify a fuel as commercially
unmarketable under “Alternative A."
This revision will eliminate the
regulatory burden of requesting a case-
by-case determination in those cases
where an industrial or refinery waste
by-product is clearly unmarketable by
reason of quality. DOE does not agree,
however, that the “variable
composition” and “interruptible supply/
demand” tests recommended by one
commenter would provide the same
degree of objectivity as the particulate
properties test proposed.

One commenter suggested that DOE
should be limited to only one request for
additional information under
§ 501.7(a)(12) where a request for
classification of a fuel is deficient. DOE
expects to make determinations
expeditiously in response to requests
under “Alternative B," and has therefore
adopted a 60-day action deadline. DOE
does not believe that it can be bound to
this deadline in cases where the
information obtained from the applicant
fails to address adequately the minimum
requirements of the rule. In any such
case, DOE will promptly identify the
deficiency, and the 80-day action period
will commence upon receipt of an
amended request which cures such
deficiency.

In response to one comment, DOE
wishes to emphasize that requests for
determinations of commercial
unmarketability will hereinafter be
governed by the standards and
procedures adopted in this final rule.
These standards and procedures will
supersede anything inconsistent
contained in DOE Ruling 1981-2
(relating to determination of commercial
unmarketability).

With the foregoing revisions, DOE is
adopting its commercial unmarketability
standards and procedures, as proposed.

3. Natural Gas (§ 500.2) DOE's
proposal to redefine the “maximum
efficient production rate” (MEPR) of a
gas well in terms of gas production

_ rather than total liquid oil and gas

production for purposes of the exclusion
from the definition of “natural gas" of
gas from certain marginal wells, was
strongly supported by the commenters,
and is adopted herein.

4. Reconstruction (§ 500.2) DOE
proposed modification of its tests for
finding reconstruction of an existing unit
in several respects. Under the proposal,
DOE would first apply the 50 percent
reconstruction test provided for in the
prior rules. Where an existing facility
falls below this refurbishment/
modification threshold, it would
continue to be classified as existing.
Where the capital costs of modification
of an existing facility are estimated to
exceed the 50 percent test, however, but
are estimated at no greater than 80
percent of the total capital expenditures
for an equivalent replacement unit
(calculated on the same three year basis
provided in the prior rules), DOE would
not consider that facility to have been
“reconstructed,” provided that: (1) The
unit being refurbished or modified was
destroyed, in whole or substantial part,
in a plant accident; or (2) the unit, as
refurbished or modified, would not have
a greater fuel consumption capability
than the unit it replaces. In cases where

refurbishment/modification of a unit is
estimated to exceed the 80 percent
threshold, reconstruction would be
considered to have occurred, and a new
unit would be deemed to have been
constructed; except that, the exception
of modifications undertaken solely to
increase a unit's fuel burning efficiency
which will not result in increased
remaining useful life or increased fuel
consumption, was proposed to be
retained from the prior rules.

A number of comments recommended
further liberalization of the proposed
standards for finding *“reconstruction” of
an existing unit into a new unit.

Several commenters recommended
substitution for the proposed
reconstruction standard for units that
are refurbished or modified following a
plant accident, of a fuel use limitation,
restricting the replacement unit to the
annual fuel use of the replaced unit,
without regard to the capital costs
associated with such refurbishment or
modification. Other commenters
recommended revision of the
requirement that the modification work
undertaken solely to increase fuel-
burning efficiency must not increase the
remaining useful life of the unit to
provide, first, that the modification work
undertaken primarily to increase fuel-
burning efficiency. will qualify, and
second, that affected facilities may
substitute plant or process life for unit
life. Commenters also sought limitation
of the required aggregation of capital
expenditures to two rather than three
years. To provide maximum flexibility
under the Act to owners and operators
of existing MFBI's and powerplants
undertaking refurbishment of such units

in the interests of enhanced fuel

efficiency, or in response to emergency
conditions which might threaten plant
operations, DOE has adopted these
suggestions in this final rule.

One commenter requested that DOE
clarify that “plant accidents” would
include plant damage resulting from
hurricanes, tornadoes, sabotage and
explosions. DOE believes that these
events could be exemplary of qualifying
plant accidents, but does not believe
that the term should be limited by fixed
examples set forth in the rule.

Finally, one comment requested that
DOE delete the word “modification”
from this definition, since
“modifications” are usually measures to
improve fuel burning efficiency, rather
than basic changes in boiler capacity.
DOE intends that capital expenditures
for both refurbishment and modification
of an existing unit must be considered in
determining whether “reconstruction”
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has taken place, and will therefore not
gdopt this suggestion.

5. Temporary and Permanent
Exemptions for Lack of Alternate Fuel
Supply—Certification Alternative for
MFBI's (§§ 503.21, 503.32) DOE's
proposal to increase the authorized use
of oil or natural gas in qualifying MFBI's
under these exemptions to 1500 full load
hours on an annual basis was endorsed
in comments received as serving the
interests of fuel conservation and
regulatory efficiency, and is adopted
herein.

8. Permanent Exemption for
Inadequate Capital (§ 503.35) DOE
proposed to revise this exemption to
provide that where a utility cannot
demonstrate specific restrictions
constraining capital availability, it may
nonetheless present evidence that it
cannot raise the requisite capital
without a substantial dilution of
shareholder equity or an unreasonably.
adverse effect on its credit rating.
Commenters supported this change.

One commenter recommended the
addition of a fourth alternative test for
non-investor-owned public utilities—
that capital cannot be raised without
jeopardizing the utility’s ability to
recover its capital investment, through
tariffs, without unreasonably adverse
economic effects on its service area
(such as adverse impacts on local
industry or undue hardship to
ratepayers). DOE has adopted this rule,
as proposed, with the addition of the
alternative test for non-investor-owned
public utilities.

Another commenter suggested that
considerations should be given to
MFBI's that can show unacceptable
lerms for capital availability or that
available capital must be used to
maintain viable operations. DOE
believes that the certification procedure
currently available to MFBI's seeking
this exemption under the final rules
would already permit consideration of
such factors, and has therefore not
adopted this suggestion.

B. Comments on Final Rules

1. Temporary Public Interest
Exemption (§ 503.25) In response to
tomments, DOE wishes to clarify
several aspects of its certification
alternative for the temporary public
Interest exemption in the final rules.
First, petitioners requiring the temporary
use of oil or natural gas in a new
suxiliary unit during the construction
phase of a separate alternate-fuel fired
unit will qualify for the certification
Bllfernative whether the latter unit is
being constructed or reconstructed to
use alternate fuels. Second, for purposes
of this exemption, the construction or

reconstruction phase of an alternative- -

fuel fired unit is deemed to include a
reasonable short-term testing phase
prior to the commencement of regular
operations.

2. Corrections Inresponse to
comments, DOE is herein correcting
typographical errors in its final rules in
the following sections—definition of
natural gas (§ 500.2); cost calculation
(§ 503.6); no alternate power supply
general requirement (§ 503.8); future use
of synthetic fuels exemption (§ 503.24).
The correction to § 503.8, relating'to the
no alternate power supply general
requirement, conforms the language of
the section to DOE's stated intent to
allow petitioners to utilize actual fuel
costs in lieu of imported petroleum
prices previously required.

1L Procedural Matters

A. Section 102 of the National
Environmental Policy Act ([NEPA)

DOE has determined that this final
rule is not a major Federal action
significantly affecting the quality of the
human environment within the meaning
of section 102(2)(c) of NEPA. Therefore,
the preparation of an Environmental
Impact Statement for this rule is not

. required.

B. Regulatory Flexibility Act

DOE has determined that this final
rule will not negatively impact firms that
are “small entities” within the meaning
of the Regulatory Flexibility Act.
Accordingly, DOE certifies that this rule
is not likely to have a significant
economic impact on a substantial
number of small entities within the
meaning of that Act. Therefore, DOE is
not required to publish a final regulatory
flexibility analysis under section 603 of
that Act.

C. Executive Order No. 12291

DOE has determined that these final
regulations are not a major rule under
Executive Order No. 12291, which
requires the preparation of a Regulatory
Impact Analysis for major regulations.
These final rules will not be likely to
result in an annual effect on the
economy of $100 million or more. DOE
foresees no major increase in costs or
prices for consumers, industries,
geographic regions, or Federal, State or
local government agencies, DOE does
not consider it likely that the rules will
result in significant adverse effects on
competition, employment, investment, or
productivity. Therefore, no Regulatory
Impact Analysis is required. These final
rules were submitted to OMB for review
at least 10.days prior to their
publication. The reporting and

recordkeeping requirements are not
effective until OMB approval has been
obtained.

List of Subjects in 10 CFR

Part 500 Business and industry,
Electric powerplants, Natural gas,
Petroleum.

Part 501 Administrative practice
and procedure, Business and industry,
Electric powerplants, Natural gas,
Petroleum.

Part 503 Business and industry,
Electric powerplants, Natural gas,
Petroleum.

(Department of Energy Organization Act,
Pub. L. 95-91, 91 Stat. 565 (42 U.S.C. 7101 et
seq.), Powerplant and Industrial Fuel Use Act
of 1978, Pub. L. 95-620, 92 Stat. 3289 (42 U.S.C.
8301 et seq.); E.O. 12009, 42 FR 46267,
September 15, 1977)

In consideration of the foregoing,
Parts 500, 501 and 503, Subchapter E,
“Alternate Fuels" of Chapter II, Title 10
of the Code of Federal Regulations, are
amended as set forth below,

Issued in Washington, D.C. on March 31,
1882.
Rayburn Hanzlik,
Administrator, Economic Regulatory
Administration.

PART 500—DEFINITIONS

For the reasons set out in the
Preamble, Part 500 of Chapter II, Title 10
of the Code of Federal Regulations is
amended as shown below:

1. By revising the definition of
“Alternate fuel” in §500.2 to read as
follows:

§500.2 General definitions.

- - - - L

“Alternate fuel" means electricity or
any fuel, other than natural gas or
petroleum. The term includes, but is not
limited to : '

(1) Coal;

(2) Solar energy;

(3) Petroleum coke; shale oil; uranium;
biomass, tar sands, oil-impregnated
diatomaceous earth; municipal,
industrial, or agricultural wastes; wood;
and renewable and geothermal energy
sources (For purposes of this
subparagraph (3), the term “industrial”
does not include refineries.);

(4) Liquid, solid or gaseous waste by-
products of refinery or industrial
operations which are commercially
unmarketable, either by reason of
quality or quantity. (For purposes of this
subparagraph (4), the term “waste by-
product” is defined as an unavoidable
by-product of the industrial or refinery
operation.) A waste by-product of a
refinery or industrial operation is
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commercially unmarketable if it meets
the criteria listed in the definition of
“commercial unmarketability," set forth
below;

(5) Any fuel derived from an alternate
fuel; and .

(6) Waste gases from industrial
operations. (For purposes of this
subsection, the term “industrial” does
not include refineries.)

2. By revising the definition of
“commercial unmarketability” in § 500.2
to remove the phrase “when applied to a
specific fuel whigh is burned by its
producer."”

3. By revising the definition of
“natural gas"” in § 500.2 by removing
from subparagraph (3)(ii) thereof the
words “and oil” in the first sentence,
and the entirety of the second sentence;
and by substituting the word “of” for the
word “or,” the second word in
subparagraph (7) of the definition.

4. By revising the definition of
“reconstruction” in § 500.2 to read as
follows:

“Reconstruction” means the following:
(1) Except as provided in subparagraph
(2) of this definition, reconstruction shall
be found to have taken place whenever
the capital expenditures for
refurbishment or modification of an
electric powerplant or an MFBL on a
cumulative basis for the current
calendar year and preceding calendar
year, are equal to or greater than fifty
(50) percent of the capital costs of an
equivalent replacement unit of the same
capacity, capable of burning the same
fuels. i

(2) Notwithstanding subparagraph (1)
of this definition, reconstruction shall
not be found to have taken place
whenever:

(i) The capital expenditures for
refurbishment or modification of an
electric powerplant or an MFBI, on a
cumulative basis for the current
calendar year and preceding calendar
year, are no greater than eighty (80)
percent of the capital costs of an
equivalent replacement unit of the same
capacity, capable of burning the same
fuels and the unit, as refurbished or
modified, will not have a greater fuel
consumption capability than the unit it
replaces;

(ii) The unit being refurbished or
modified was destroyed, in whole or
substantial part, in a plant accident and
the unit, as refurbished or modified, will
not have a greater fuel consumption
capability than the unit it replaces; or

(iii) Refurbishment or modification of
the unit is undertaken primarily for the
purpose of increasing fuel burning

efficiency of the unit, and will not result
in:

(A) Increased remaining useful plant
or process life, or

(B) Increased total annual fuel
consumption.

» - - - *

PART 501—ADMINISTRATIVE
PROCEDURES AND SANCTIONS

For the reasons set out in the
Preamble, Part 501 of Chapter II, Title 10
of the Code of Federal Regulations is
amended by revising § 501.7(a)(12) to
read as follows:

§ 501.7 General filing requirements.

a) ’
(12) Procedures for determinations of
commercial unmarketability. (i) The
following procedure may be used to
determine if a liquid, solid or gaseous
waste by-product of a refinery or
industrial operation and, in certain
cases, natural gas, can automatically be
considered a commercially
unmarketable alternate fuel under 10
CFR 500.2:

Alternative A

A fuel which is burned by its producer
is commercially unmarketable—

(A) For a period, not to exceed one
year, during which it is produced in
quantities which are insufficient to
permit a reasonable determination of its
marketability; or

(B) If it meets the following
requirements at 14.73 pounds per square
inch and 60 degrees Fahrenheit prior to

LR

-undergoing any treatment to upgrade;

(1) If gaseous, has an average
chemical heat content of less than 600
Btu/cubic foot or has corrosive or
suspended particle properties inferior to
those of natural gas of pipeline quality;

(2) If liquid, has an average chemical
heat content of less than 2.5 million Btu
per barrel or has corrosive, suspended
particle or dissolved particle properties
inferior to those of any liquid fuel for
which there is a local market; and

(3) If solid, has an average chemical
heat content of less than 5,000 Btu per
pound or has corrosive or ash properties
inferior to those of any fuel for which
there is a local market.

If the above requirements are met, a
firm may consider the waste by-product
to be commercially unmarketable, and
must simply notify ERA in writing, upon
commencement of use of the fuel, that
such determination has been made.

(ii) The following procedure must be
used to request a commercial
unmarketability determination by ERA
if the requirements of Alternative A
cannot be met:

Alternative B

(A) Filing of request. The owner or
operator of a powerplant or installation
may file a request for classification of a
fuel as commercially unmarketable at
the address provided in 10 CFR 501.11.

(B) Contents of request. A request for
classification of a fuel as commercially
unmarketable pursuant to 10 CFR 500.2
must include a duly executed
certification containing the following:

(1) Name of requester;

(2) Identification and location of unit
in which the fuel is proposed to bé
burned;

(3) The calculations made concerning
the costs and revenues involved in
assessing the commercial
unmarketability of the fuel and the
methodology used to make the
calculations, including an explanation of
the numbers used (see definition of
“commercially unmarketable" in 10 CFR
500.2 for a discussion of the criteria for
making these calculations); and

(4) The name, address, and telephone
number of the person who can supply
additional information.

(C) Decision on request. ERA will,
upon receipt, acknowledge receipt of a
request and will render a decision
within 60 days of the date of the
acknowledgement, or, if ERA notifies
the requester within this 60 day period
that additional information is needed,
within 60 days of the date of
acknowledgement of receipt of the
additional information. The failure of
ERA to act on the certification at the
expiration of the relevant time period
will result in the automatic classification
of the fuel as commercially

unmarketable.
PART 503—NEW FACILITIES

For the reasons set out in the
Preamble, Part 503 of Chapter 11, Title 10
of the Code of Federal Regulations is
amended as shown below:

§503.6 [Amended]

1. In § 503.6 (Cost calculations for new
powerplants and installations) by
correcting the word “line” in the phrase
“Other useful line * * *"in paragraph
(d)(5)(i) to read “life.”

§503.8 [Amended]

2. In § 503.8 (No alternate power

supply—general requirements for
certain exemptions for new
powerplants), by deleting the words “at
imported petroleum" at the end of

paragraph (b)(1).
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§503.13 [Amended]

3. In § 503,13 (Environmental impact
analysis) by amending § 503.13(b) by
removing the phrase “lack of alternate
fuel supply where an MFBI will not
exceed 600 hours per year,” and by
adding in its place the phrase “lack of
alternative fuel supply where an MFBI
will not be operated in excess of 1500
full load equivalent hours per year.”

4.In § 503.21 (Lack of alternate fuel
supply), by revising § 503.21(c) to read
as follows:

§503.21 Lack of alternate fuel supply.

(c) Certification alternative for
installations. If the MFBI for which this
exemption is being requested will be
operated less than 1500 full load
equivalent hours on an-annual basis, the
petitioner may substitute, in lieu of the
requirements in paragraph (b) of this
section, a duly executed certification
that the unit will be operated less than
1500 full load equivalent hours annually
during the period of the exemption.

Note.—Under this paragraph, a petitioner
may qualify for the certification alternative
even if the installation is operated more than
1500 hours per year, so long as the,
installation does not burn more fuel than it
would require at full load for 1500 hours.

. . * . *

§503.25 [Redesignated as § 503.24]

5. By correcting the section number
"§ 503.25" published at 46 FR 59911,
December 7, 1982, for the future use of
synthetic fuels exemption to read
"§ 503.24." 5

6.In § 503.32 (Lack of alternate fuel
supply at a cost which does not
substantially exceed the cost of using
imported petroleum), by revising
§ 503.32(c) to read as follows:

§503.32 Lack of alternate fuel supply ata
cost which does not substantially exceed
the cost of using imported petroleum.
. . - - .
_ [¢] Certification alternative for
installations. If the MFBI for which this
exemption is being requested will be
operated less than 1500 full load
equivalent hours on an annual basis, the
Petitioner may submit, in lieu of the
requirements of paragraph (b) of this
section, the following duly executed
certifications:
(1) The unit will be operated less than
1500 full load equivalent hours annually;
(2) Use of mixture is not feasible (see
§503.9 of these regulations); and

(3) Environmental certifications, as
required under § 503.13(b) of these
regulations,

Note—Under this subsection, a petitioner
may qualify for the certification alternative

even if the installation is operated more than
1500 hours per year, so long as the
installation does not burn more fuel than it
would require at full load for 1500 hours.

7. By revising § 503.35(a)(2) (Inability
to obtain adequate capital) to read as

follows: 5
§503.35 Inability to obtain adequate
capital.

(a) * x *

(2) In the case of powerplants, the
additional capital cannot be raised:

(i) Due to specific restrictions (e.g.,
convenants on existing bonds) which
constrain management's ability to raise
debt or equity captial;

(i) Without a substantial dilution of
shareholder equity;

(iii) Without an unreasonably adverse
affect on the utility’s credit rating; or

(iv) In the case of non-investor-owned
public utilities, without jeopardizing the
utility’s ability to recover its capital
investment, through tariffs, without
unreasonably adverse economic effect
on its service area (such as adverse
impacts on local industry or undue
hardship to ratepayers).

{FR Doc. 82-9248 Filed 4-8-82: 8:45 am]
BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

18 CFR Part 271

[Docket No. RM79-76~000 (Texas~13)
(Order No. 221)]

High-Cost Gas Produced From Tight
Formations; Navarro Formation in
Texas

AGENCY: Federal Energy Regulalorgr
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
final order adopts the recommendation
of the Railroad Commission of Texas

that the Navarro Formation be
designated as a tight formation under
§ 271.703(d).

EFFECTIVE DATE: This rule is effective
April 2, 1982.
FOR FURTHER INFORMATION CONTACT:

Leslie Lawner, (202) 357-8511 or Victor
Zabel, (202) 357-8616.

SUPPLEMENTAL INFORMATION:
Issued April 2, 1982.

In the matter of high-cost gas
produced from tight formations; Docket
No. RM 79-76-000 (Texas-13); Order No.
221; final rule.

The Commission hereby amends
§ 271.703(d) of its regulations to include
the Navarro Formation in Texas as a
designated tight formation eligible for
incentive pricing under § 271.703. The
amendment was proposed in a Notice of
Proposed Rulemaking.by Director,
OPPR, issued October 15, 1981 (46 FR
46142, October 21, 1981) ' based on a
recommendation by the Railroad
Commission of Texas (Texas) in
accordance with § 271.703(c) that the
Navarro Formation be designated as a
tight formation.

Evidence submitted by Texas
supports the assertion that the Navarro
Formation meets the guidelines
contained in § 271.703(c)(2). The
Commission adopts the Texas
recommendation.?

This amendment shall become
effective immediately. The Commission
has found that the public interest
dictates that new natural gas supplies
be developed on an expedited basis,
and, therefore, incentive prices should
be made available as soon as possible.
The need to make incentive prices
immediately available establishes good
cause to waive the thirty-day
publication period.

List of Subjects in 18 CFR Part 271

Natural gas, High-cost gas, Tight
formations.

(Department of Energy Organization Act, 42
U.S.C. 7107 et seq.; Natural Gas Policy Act of
1978, 15 U.S.C. 3101-3432; Administrative
Procedure Act, 5 U.S.C. 553)

! Comments were invited and none were received.
No Party requested a public hearing and no hearing
was held.

?In its recommendation Texas concluded that
under § 271.708(c)(2)(i)(A), the median in situ
permeability of the recommended formation is
0.0615 millidarcy (md), which is below the maximum
allowable of 0.1 md. Texas also found that the
median stabilized flow rate is not expected to
exceed 107.5 Mcf/day, which is less than the
maximum allowable rate of 336 Mcf/day under
§ 271.703(c)(2)(i)(B), based on the average depth to
the top of the formation. Using the data submitted
by Texas, the Commission has calculated the
average permeability and flow rate, and has found
that the averages of both are within the guidelines
found in § 271.703(c)(2)(i) (A) and (B).
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In consideration of the foregoing, Part
271 of Subchapter H, Chapter L, Title 18,
Code of Federal Regulations, is
amended as set forth below, effective
April 2, 1982.

By the Commission.
Kenneth F. Plumb,
Secretary.

PART 271—CEILING PRICES

Section § 271.703(d) is revised by
adding a new subparagraph (74) to read
as follows:

§ 271.703 Tight formations.

(d) Designated tight formations.* * *

(74) Navarro Formation in the Laredo
Field in Texas. RM79-76 [Texas-13).

(i) Delineation of formation. The
Navarro Formation in the Laredo Field
is found in Webb County, Texas,
Railroad Commission District 4.

(ii) Depth. The depth to the top of the
Navarro Formation in the Laredo Field
is approximately —7,227 feet (subsea) in
the northwest portion of the area. The
base of the Navarro Formation is found
at —7,735 feet (subsea) in the
southeastern portion of the area. The
maximum thickness of the Navarro
Formation is approximately 28 feet.

[FR Doc, 82-9524 Filed 4-8-82; 8:45 am]
BILLING CODE 6717-01-M

18 CFR Part 271

[Docket No. RM79-76-000 (Colorado-18)
{Order No. 220)]

High-Cost Gas Produced From Tight
Formations; Dakota Formation in
Colorado

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

summARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5) the
Commission issued a final regulation
designhating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commisssion
recommendations of areas for
designation as tight formations. This
final order adopts the recommendation
of the Colorado Oil and Gas
Conservation Commission that the

Dakota Formation be designated as a
tight formation under § 271.703(d).
EFFECTIVE DATE: This rule is effective
April 2, 1982.

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511 or Victor
Zabel, (202) 357-8616.

SUPPLEMENTARY INFORMATION:

In the matter of high-cost gas
produced from tight formations; Docket
No. RM79-76-000 (Colorado-18); Order
No. 220; final rule.

Issued: April 2, 1982.

The Commission hereby amends
§ 271.703(d) of its regulations to include
a portion of the Dakota Formation in
Colorado as a designated tight
formation eligible for incentive pricing
under § 271.703. The amendment was
proposed in a Notice of Proposed
Rulemaking by the Director, OPPR,
issued October 8, 1981 (46 FR 50563,
October 14, 1981) based on a
recommendation by the Colorado Oil
and Gas Conservation Commission
(Colorado) that the Dakota Formation be
designated as a tight formation.

As shown below, evidence submitted
by Colorado supports the assertion that
the Dakota Formation meets the
guidelines contained in § 271.703(c)(2).
The Commission therefore adopts the
recommendation for the reasons set
forth below.

Two parties filed comments in
response to the Notice of Proposed
Rulemaking. One party, Conoco, Inc.,
supported the Colorado
recommendation. Southern California
Gas Company (SoCal), the other
commenter, filed a comment opposing
the designation of the Dakota Formation
as a tight formation. The basis for
SoCal's position is as follows.

On November 9, 1959, Colorado issued
Order 112-6, which established 840-acre
spacing units in the Ignacio-Blanco Field
for production of gas from the Dakota’
Formation, including among others, the
area recommended in this proceeding. In
Order 11246, issued July 16, 1979,
Colorado issued an infill drilling order
which allowed additional wells to be
drilled on the 640-acre units established
in Order 112-6. Section
271.703(c)(2)(i)(D) of the Commission's
regulations provides that areas which
are authorized to be developed by infill
drilling and which can be developed
absent the incentive price should not be
included in a recommendation for tight
formation designation by the
jurisdictional agency. In Order No. 137,
issued March 30, 1981, the Commission
excluded from tight formation
designation some areas which had been
authorized to be developed by infill
drilling and which had been

substantially developed at the time that
infill drilling was authorized. Under this
provision and the test applied by the
Commission in Order No. 137, SoCal
requests that the Commission exclude
the Dakota Formation of the entire
Ignacio-Blanca Field from designation as
a tight formation. In support of its
position SoCal stated:

Testimony was submitted before
[Colorado] to demonstrate that only 104 of
the 540 available drilling units in the Ignacio-
Blanco-Dakota Field were developed at the
time the infill drilling order was issued.
However, this is based upon the very
extensive area which has been designated as
the Ignacio-Blanco Field.

If a more limited designation was made of
only those portions of the Dakota Formation
which have been found to contain producible
hydrocarbon saturation, the number of
“available drilling units" might be reduced to
only one-third or one-quarter of the 540 which
can be counted within the present field limits.
Of course, this would mean that from 58 to 77
percent of the revised total “available drilling
units” were developed by the 104 units on
which drilling had taken place at the time of
issuance of Colorado's 1979 infill drilling
order. :

SoCal claims that such a high
percentage of drilling demonstrates that
substantial development of the
formation has occurred and that
therefore, the entire Dakota Formation
of the Ignacio-Blanco Field should be
considered substantially developed
prior to the issuance of the infill drilling
order, Colorado Order 112-46.

The Commisgion has reviewed
SoCal’s comments, and has concluded
that even if Colorado had limited its
recommendation to only those portions
of the Dakota Formation which have
been found to contain producible
hydrocarbon saturation, and the number
of available drilling units was reduced
accordingly, the percentage of
developed units to units available would
be 41 percent. The Commission
calculated the percentage of developed
units to undeveloped units as follows.
Within the area designated by Colorado
a more limited area was demarcated to
encompass all the units in which a well
had been drilled prior to the issuance of
the infill drilling order (developed units).
This marked area also included the
undrilled units which are interspersed
between the drilled units. Then, the total
number of developed units was divided
by the total number of available units in
the marked area. The result was that 41
percent of the units in the marked area
had been developed at the time of
issuance of the infill drilling order. Thus.
the percentages of developed units to
non-developed units proffered by SoCal,
ranging from 58 percent to 77 percent are
not substantiated. Moreover, the




Federal Register / Vol.

47, No. 69 / Friday, April 9, 1982 / Rules and Regulations

15317

Commission does not believe that 41
percent development constitutes
substantial development, justifying the
exclusion of the area from the tight
formation designation.

For the reasons discussed above, the
Commission adopts the Colorado
recommendation that the Dakota
Formation be designated as a tight
formation under § 271.703(d).

This amendment shall become
effective immediately. The Commission
has found that the public interest
dictates that new natural gas supplies
be developed on an expedited basis,
and, therefore, incentive prices should
be made available as soon as possible.
The need to make incentive prices
immediately available establishes good
cause to waive the thirty-day
publication period.

List of Subjects in 18 CFR Part 271

Natural gas, High cost gas, Tight
formations.

(Department of Energy Organization Act, 42
U.S.C. 7101 et seq.; Natural Gas Policy Act of
1978, 15 U.S.C. 3301-3342; Administrative
Procedure Act, § U.S.C. 553)

In consideration of the foregoing, Part
271 of Subchapter H, Chapter I, Title 18,
Code of Federal Regulations, is
amended as set forth below, effective
April 2, 1982,

By the Commission.

Kenneth F. Plumb,
Secretary.

PART 271—CEILING PRICES

Section 271.703(d) is revised by
adding a new subparagraph (75) to read
as follows:

§271.703 Tight formations.

- * * . *

(d) Designated tight formations. * * *
_(75) The Dakota Formation in
Colorado. RM78-76 (Colorado-18).

(i) Delineation of formation. The
Dakota Formation underlies portions of
Townships 32, 33 and 34 North (South of
Ute Line), Ranges 6 through 11 West, in
La Plata and Archuleta Counties,
Colorado, and it is within the Ignatio-
Blanco Field.

(ii) Depth. The Dakota Formation is
below the Graneros Shale and above the
Morrison Formation. The average depth
to the top of the Dakota Formation is
7.950 feet. The formation is

dpproximately 225 to 250 feet in
thickness,

FR Doc. 828522 Filod 4-8-82: 8:45 um]
BILLING CODE 6717-01-M

18 CFR Part 271

[Docket No. RM79~76-000 (Colorado-19);
Order No. 219]

High-Cost Gas Produced From Tight
Formations; Mesaverde Formation in
Colorado

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
final order adopts in part the
recommendation of the Colorado Oil
and Gas Conservation Commission that
the Mesaverde Formation be designated
as a tight formation under § 271.703(d).

EFFECTIVE DATE: This rule is effective
April 2, 1982,

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Victor
Zabel, (202) 357-8616.

SUPPLEMENTARY INFORMATION:
Issued: April 2, 1982,

In the matter of high-cost gas
produced from tight formations; Docket
No. RM79-76 (Colorado-19); Order No.
219; final rule.

The Commission hereby amends
§ 271.703(d]) of its regulations to include
the Mesaverde Formation in Colorado
as a designated tight formation eligible
for incentive pricing under § 271.703.
The amendment was proposed in a
Notice of Proposed Rulemaking by the
Director, OPPR, issued October 8, 1981
(46 FR 50564, October 14, 1981) based on
a recommendation by the Colorade Oil
and CGas Conservation Commission
(Colorado) in accordance with
§ 271.703(c) that the Mesaverde
Formation be designated as a tight
formation.

As shown below, evidence submitted
by Colorado generally supports its
assertion that the Mesaverde Formation
meets the guidelines contained in
§ 271.703(c)(2). The Commission
generally adopts the recommendation,
with the modification discussed below.

Section 271.703(c)(2)(i)(D) of the
Commission’s regulations provides that
in making recommendations of tight
formation areas to the Commission, a
jurisdictional agency should not include
any formation or portion thereof

[i]f the formation or any portion thereof
was authorized to be developed by infill
drilling prior to the date of recommendation
and the jurisdictional agency has information
which in its judgment indicates that such
formation or portion subject to infill drilling
can be developed absent the incentive price
established in paragraph (a) of this section.

' Coloradao's submittal indicated that
the Mesaverde Formation in the
recommended area was authorized to be
developed by infill drilling prior to the
date that Colorado made its
recommendation to the Commission that
the Mesaverde Formation be designated
as a tight formation. In Order 112-6,
issued by Colorado on November 9,
1959, 320-acre drilling and spacing units
for the production of gas from the
Mesaverde Formation were established.
On July 186, 1979, Colorado issued Order
11246, in which it found that the drilling

* of additional wells on such drilling and

spacing units was necessary to
effectively and efficiently drain that part
of the reservoir underlying said units.!
This order allowed the drilling of an
additional well on each 320-acre unit.

According to evidence contained in
Colorado's recommendation, 399 of the
1,056 available drilling units in the
Ignacio-Blanco-Mesaverde Field were
developed at the time the infill drilling
order was issued, on July 16, 1979. As of
the date of Colorado’s hearing in this
tight formation recommendation, on July
21,1981, 435 units were developed, with
80 of these units containing a second
well.

Colorado stated in its
recommendation that the number of
wells drilled subsequent to the issuance
of the infill order (an increase from 38
percent to 42 percent of the total
available units with at least one well
drilled), does not constitute significant
development. Colorado further stated
that “no information is available which
would indicate that additional drilling
would occur without the expectation of
the incentive price."”

A comment to the Notice of Proposed
Rulemaking was filed by Southern
California Gas Company (SoCal) in -
which SoCal urged the Commission to
exclude from its designation as a tight
formation portions of Colorado’s

! Colorado’s regulations require that "* * * no
drilling unit shall be smaller than the maximum area
that can be efficiently and economically drained by
one well.” Title 34, Article 80, C.R.S. 1973, Rule
118{2).
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recommendation. SoCal claims that
although only 399 out of 1,056 available
drilling units were developed at the time
the infill drilling order was issued, the
number of available units which have
been found to contain producible
hydrocarbon saturation is only about
half of 1,056. By reducing the number of
available units to include only those on
which producible hydrocarbons are
known to exist, 75 percent of the total
units would have been developed at the
time the infill drilling order was issued.
SoCal states that such a high percentage
of drilling demonstrates substantial
development in at least a portion of the
recommended formation. SoCal then
concluded:

If the Mesaverde Formation is a blanket
formation in which the formation is uniform
throughout the designated Field area then the
entire Field can be considered substantially
developed. The reasons a Field may be
drilled in only certain portions although the
underlying formation is uniform, are, among
others, the access to pipelines, the ability to
market the gas, and the availability of drilling
rigs in the area, etc. None of these issues
were discussed extensively at the Colorado
Commission's hearing. SoCal therefore
believes that the entire Mesaverde Formation
of the Ignacio-Blanco Field should be
considered substantially developed prior to
Colorado Order 112-46.

After reviewing the Ingacio-Blanco
Field Area Mesaverde Level of
Development Plat, submitted as an
exhibit by Colorado, the Commission
finds that the vast majority of
Mesaverde ptoducing wells are
contained in a limited area of the field,
which includes less than one-half the
total number of drilling units. This
“producible” area is located within the
central and southern portions of the
Ignacio-Blanco Field, bounded on the
northwest where the Mesaverde
Formation is found on the surface,
within the recommended area, and in
the northeast where the Mesaverde is
close to the outcrop where the presence
of producible gas is questionable. If this
condensed area were treated as the
known hydrocarbon bearing area, the
status of development at the time of the
infill order would have been, as SoCal
stated, 75 percent.

The Commission believes that this
degree of development prior to the date
that infill drilling was authorized is
substantial and such substantial
development requires that the area be
excluded under the guideline
established in § 271.703(c)(2)(i)(D).
Although Colorado states that it has no
information indicating that the area
would be developed absent the
incentive price, the Commission believes
that the substantial development of the

area described above creates a contrary
presumption. This presumption is further
supported by the fact that in Colorado,
an infill drilling order is evidence of the
finding that the area can be
economically drained by the number of
wells authorized (see footnote 1). When
the infill drilling order was issued, the
available pricing for the gas produced
from this area was considerably less
than the incentive price for tight
formation gas set by the Commission in
Order No. 99. Thus, this further indicates
that production of this gas was not
dependent on the availability of the
tight formation gas incentive price.

For the above reasons, the
Commission is excluding from the
designation of the Mesaverde Formation
as a tight formation, 400 units of 320-
acre spacing? which had been developed
prior to the date of Colorado’s infill
drilling order. Exclusion of these units
does not preclude them from future
consideration as a tight formation if
sufficient economic data should become
available which would show that all or
part of the excluded area would not be
further developed absent the incentive
price under NGPA section 107(c)(5). This
finding is consistent with previous
Commission action in Docket No. RM79-
76, Order Nos. 124, 137 and 137-A, and
148. Over sixty-two percent of the
recommended area is being designated
as a tight formation.

SoCal also commented on the
question of whether the recommended
formation satisfied the stabilized flow
rate guideline found in
§ 271.703(c)(2)(i)(B). Based on testimony
presented at the hearing convened by
Colorado on the recommendation, SoCal
urged the Commission to look at this
issue closely. The Commission has
carefully reviewed the data presented
by Colorado to satisfy the guideline
found in § 271.703(c)(2)(i)(B), and finds
that the evidence supports Colorado's
finding that the stabilized flow rate is
not expected to exceed the maximum
allowable rate.

This amendment shall become
effective immediately. The Commission
has found that the public interest
dictates that new natural gas supplies
be developed on an expedited basis,
and, therefore, incentive prices should
be made available as soon as possible.
The need to make incentive prices
immediately available establishes good
cause to waive the thirty-day
publication period.

2 Exhibit No. 8 submitted by Colorado
demonstrates that there were in fact a total of 400
units, not 399, that were developed prior to the
issuance of the infill drilling order. A list of these
areas is attached as an Appendix hereto.

List of Subjects in 18 CFR Part 271

Natural gas, high cost gas, tight
formations.

(Department of Energy Organization Act, 42
U.S.C. 7101 et seq.; Natural Gas Policy Act of
1978, 15 U.S.C. 3301-3432; Administrative
Procedure Act, 5 U.S.C. 553)

PART 271—CEILING PRICES

In consideration of the foregoing, Part
271 of Subchapter H, Chapter I, Title 18,
Code of Federal Regulations, is
amended as set forth below effective
April 2, 1982,

By the Commission.

Kenneth F. Plumb,
Secretary.

Section 271,703(d) is revised by
adding a new subparagraph (76) to read
as follows:

§ 271.703 Tight formations.

* L - - -

* * >

(d) Designated tight formations.

(76) Mesaverde Formation in
Colorado. RM79-76 (Colorado-19).

(i) Delineation of formation. The
Mesaverde Formation underlines
Townships 32, 33 and 34 North (South of
Ute Line), Ranges 6 through 11 West, in
La Plata and Archuleta Counties,
Colorado. The formation is within the
Ignacio-Blanco Field.

(ii) Depth. The Mesaverde Formation
is below the Lewis Shale Formation and
above the Mancos Shale Formation. The
average depth to the top of the
Mesaverde Formation is 5,380 feet. The
formation is approximately 900 feet in
thickness.

Appendix

RBW T32N: Sections 5 S%, 6, 7, 8 W, 10
Wz, 12 SV, 13 SVz2, 14 Nz, 15 Wiz, 16, 17
Wk, 18, 19, 20 W%, 24 E%, and E¥2 of W 42.

R7W T32N: Sections 1-16, 17 N%, 18-22, 23
Wi, 24 E% and E% of W,

R7W T33N: Sections 7 E%, 8 S%, 15, 16
S¥%, 17 N%, 18 Wik, 19 W%, 21, 22 N, 23
S, 25 S¥a, 26, 27 W', 28 Wi, 19 W, 30~
33, 34 E%, 35 and 36.

R8W T32N: Sections 1-3, 4 N%%, 5,6 W%, 9
EY%, 10 E¥%, 11-14, 15 E%%, 17 S%, 18,19 Wik,
and W% of E¥%, 22 E% of E¥%, 23 and 24.

R8W T33N: Sections 1, 2, 3 5%, 4 S%, 5-9,
10 S%, 11 S%, 15-23, 24 S¥%, and 25-36.

ROW T32N: Sections 1 N¥%, 2 8%, 3 5%, 4
S¥a, 5 E¥, 6-9, 10 S%, 11 5%, 13 N2, 15
W, 16, 17, 18 E%. 19 W%, and W% of E¥z.

R9W T33N: Sections 1 N¥z, 2 S¥z, 3 NVz, 4~
14, 15 W, 17-20, 22, 23 S%, 24 W%, 25-28,
29 E%, 30, 31, 32 W, 33, 34 8%, 35, and 36
Whe,

ROW T34N: Sections 19 W, 28 E¥z, 30
through 32, 33 Wis.

R10W T32N: Sections 1, 2, 3 E%, 4 5%, 5
N%, 6 N¥%, 7, 8,9 N%, and 10-24.

R10W T33N: Sections 1 W%, 2, 3,4 8%, 5
SY%, 6, 8, 9 W%, 10-15, 21 Wz, 22 5%, 23, 24,
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25 E%, 28, 27, 28 S%, 29 S¥%, 30 E'%, 31 E'%,
32 and 34-36.

R10W T34N: Sections 24 S, 25, 26 E¥%, 27
§%, 28 SV, 31 S'%, 32 N%, 33 N%, 34,35 E%

and 36.

R11W T32N: Sections 1, 10-16, 18 S¥%, and
19-24.

R11W T33N: Sections 14 N, 25 EVa, 27
E%, and 34 S¥%.
[FR Doc. 82-9523 Filed 4-8-82: 845 am]
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration
20 CFR Part 416

Supplemental Security Income and
Medicaid; Continuation of Benefits and
Eligibility for Certain Severely

Impaired Recipients Who Work

AGeNcY: Social Security Administration,
HHS.
AcTion: Final rule.

SUMMARY: These final regulations
implement sections 201 (a) and (b) of
Pub. L. 96-265, which provide, in part,
for the continuation of Supplemental
Security Income (SSI) benefits and
eligibility for Medicaid for certain
severely impaired SSI recipients who
work. States which elect to do so may
augment the cash benefits with State
supplementary payments. The
regulations also provide for retaining
eligibility status for Medicaid for certain
of these individuals who become
ineligible for SSI cash benefits because
of their earnings. Sections 201 (a) and
(b) of Pub. L. 96-265 had provided that
these recipients might also retain their
eligibility for title XX social services.
However, this potentiality for eligibility
to title XX services was revoked,
effective October 1, 1981, by section
2353(0) of Pub, L. 97-35, the Omnibus
Budget Reconciliation Act of 1981.
Sections 201 (a) and (b) are effective
for a 3-year period beginning January 1,
1981. The regulations will affect severely
impaired SSI recipients who work and
have earnings, including those whose
earnings exceed the established
substantial gainful activity (SGA) limits.
As long as their earnings and other
income do not exceed income limits
prescribed in the SSI program (20 CFR
Part 416, Subpart K) these individuals
may receive special SSI cash benefits. If,
ecause of their earnings, their income
exceeds the income limits, they may still
be considered SSI recipients for
purposes of Medicaid eligibility if they
meet certain conditions. SSI recipients
who are blind are also covered under
this latter provision.

EFFECTIVE DATE: These regulations are
effective April 9, 1982,

FOR FURTHER INFORMATION CONTACT:
Fred Miranda, Legal Assistant, 3-A-3
Operations Building, 6401 Security
Boulevard, Baltimore, Maryland 21235,
(301) 594-7341.

SUPPLEMENTARY INFORMATION:

Law and Regulations Governing the SSI
Program

Under present law, an individual who
is severely impaired may qualify for SSI
disability payments only if he or she
“* * *jsunable to do any substantial
gainful activity (SGA) by reason of any
medically determinable physical or
mental impairment which can be
expected to result in death or which has
lasted or can be expected to last for a
continuous period of not less than 12
months." (See 20 CFR 416.805.) Under
current regulations (20 CFR 416.974),
SGA is principally described in terms of
dollar amounts of earnings above which
an individual is presumed to be
engaging in SGA. Earnings over this
amount ($300 a month in years after
1979) are generally considered to show
ability to do SGA other than during a
period of trial work, and before 1/1/81
(the effective date of section 1619 of the
Social Security Act) were a basis for
stopping SSI benefits. The trial work
period (TWP) is a period of up to 9
months, which do not have to be
consecutive, during which an individual
may test his or her ability to work and
still be considered disabled (20 CFR
416.992).

Problems Under Pre-1881 Policies

In recent years there has been
concern that the SSI disability program
actually discouraged recipients from
trying to go back to work. A severely
impaired individual who became
ineligible for SSI benefits could also lose
Medicaid since eligibility for these
benefits is frequently tied to receipt of
SS8I benefits. While earnings at least
partially offset the loss of SSI cash
benefits, Medicaid was rarely replaced.
Thus, a severely impaired recipient who
was thinking of going to work may have
decided not to rather than face the
combined loss of benefits under SSI and
Medicaid which more than offset the
potential gain from earnings.

Provisions of Pub, L. 96-285

Pub. L. 96-265, “The Social Security
Disability Amendments of 1980,"
enacted on June 9, 1980, contains several
work incentive provisions. Section
201(a) of Pub. L. 96-265 offers work
incentives through a 3-year
demonstration project. This
demonstration project provides that an

individual with a disabling impairment
who loses eligibility for regular SSI
benefits based on disability because he
or she works and demonstrates the
ability to perform SGA may become
eligible for special SSI cash benefits.
These benefits are computed in the
same way as the regular SSI benefits
payable to individuals who are disabled.
They may be augmented by State
supplementary payments if a State
elects to do so.

An individual may qualify for these
special SSI cash benefits if—

(1) In the month before the month for
which eligibility is being determined, he
or she was eligible for regular SSI
benefits, special SSI cash benefits or
State supplementary payments; and

(2) In the month for which eligibility is
being determined, he or she is not
eligible for regular SSI benefits based on
disability because he or she works and
demonstrates the ability to engage in
SGA.

The special SSI cash benefits are
payable for months through December
1983 so long as the individual continues
to have a disabling impairment and to
meet all other requirements for SSI
eligibility,

An individual who receives special
SSI cash benefits maintains his or her
SSI recipient status for purposes of
eligibility for Medicaid and title XX
social services. Thus, the individual is
determined eligible for Medicaid and
title XX services on the same basis as a
person who receives regular SSI
benefits. (All references in this
discussion to title XX services pertain
only to potential eligibility for those
services or our evaluation of the use of
those services for purposes of section
1619 between January 1, 1981 and
October 1, 1981.)

If an individual’s earnings and other
income are great enough to reduce his or
her Federal SSI benefits to zero,
eligibility for the special SSI cash
benefit ends. (State supplementary
payments may continue depending on
the amount of his or her income).
However, even if cash benefits are
stopped because of earnings, a severely
impaired or blind individual (under 65
years of age) who was eligible for
regular SSI benefits, special SSI cash'
benefits, or State supplementary
payments in the month before the first
month for which eligibility is being
determined, may still acquire a special
SSI eligibility status for purposes of
Medicaid and title XX social services.
This special eligibility status, under
which the individual is considered a
blind or disabled individual receiving
SSI benefits, applies as long as the
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individual: (1) Continues to be blind or
have a disabling impairment; (2] except
for earnings, continues to meet all the
other requirements for SSI eligibility; (3)
would be seriously inhibited from
continuing to work by the termination of
eligibility for Medicaid or title XX social
services; and {4) has earnings that are
not sufficient to provide a reasonable
equivalent of the benefits (SSI, State
supplementary payments, Medicaid and
title XX social services) which would be
available if he or she did not have those
earnings.

The demonstration will produce
information from which Congress can
evaluate the effectiveness of the special
benefits provisions in section 201(a) in
promoting work by SSI recipients who
are blind or have disabling impairments
and consider any administrative
problems that may arise. To facilitate
this evaluation, the Social Security
Administration is required to account
separately for the funds that are spent in
implementing sections 201 (a) and (b).

Provisions of Pub. L. 97-35

Effective October 1, 1981, the
Omnibus Budget Reconciliation Act of
1981 (Pub. L. 97-35) established title XX
as a block grant to States for social
services. The Act eliminated statutory
eligibility requirements for title XX
services, including eligibility based on
receipt of SSI (Supplemental Security
Income) benefits. A conforming
amendment to the block grant (Section
2353(0)) deleted references to title XX
from section 1619 of the Social Security
Act. Prior to October 1, 1981, all
individuals who applied for, and were
found eligible to receive special SSI
cash benefits or a special SSI eligibility
status under section 1619 remained
categorically eligible for title XX
services based on their SSI status.
However, beginning October 1, 1981,
States are no longer required by Federal
law or regulations to provide services to
individuals based on their SSI status
under section 1619.

As a result of Pub. L. 97-35, an
individual who receives special SSI cash
benefits maintains his or her SSI
recipient status for purposes of
eligibility to Medicaid only, rather than
for purposes of eligibility for both
Medicaid and title XX social services.
The special SSI eligibility status that
severely impaired or blind individuals
{under age 65) may acquire under
section 1619 of the Social Security Act
applies only for purpose of eligibility for
Medicaid. Also, the average expenditure
for title XX services to disabled and
blind SSI recipients will not be taken
into consideration in establishing the
criteria for section 1619(b) eligibility.

Prior Publication

Interim regulations describing the
rules that SSA would follow in
implementing sections 201 (a) and (b) of
Pub. L. 96-265 were published on
January 22, 1981 at 46 FR 6903. These
interim rules provided for a 60 day
comment period which expired on
March 23, 1981, They explained the
special SSI cash benefits that are
available for severely impaired
individuals who work and demonstrate
the ability to perform substantial gainful
activity. They also described the special
SSI eligibility status that could apply to
blind and severely impaired individuals
who work and whose earnings caused
him or her to have income that was too
great to permit eligibility for SSI
benefits. The interim regulations listed
the two criteria an individual must meet
to receive special benefits, and the two
additional criteria needed to acquire the
special eligibility status.

Comments on Prior Publication

Comments and views were expressed
by several State social service and
Medicaid offices, two legal services
offices, a home health care agency and
individual members of the public. Some
comments dealt with the regulations
generally, whereas others concerned
specific aspects, such as the Medicaid or
title XX social services provisions. We
will not reply to the comments that
concern title XX since the provisions of
section 1619 no longer apply to that title.

General
Comment

Several State agencies expressed
comments in favor of these regulations.
They stated that the provisions of these
regulations were a positive step toward
providing work incentives. In addition,
these agencies believe that the use of
thresholds in determining special SSI
eligibility status is both reasonable and
functional.

Comment

One commenter expressed concern
that these regulations are too complex to
accomplish the intent of the legislation
to encourage individuals to go back to
work.

Response

We recognize the complexity of the
new legislation and the implementing
regulations. However, we have
attempted to produce the simplest
regulations possible while at the same
time fulfilling the mandate of the
legislation. In developing these
regulations, we consulted various
sources including regional offices, States

and other interested parties, to ensure
that our policies were feasible and
would adequately carry out the intent of
this provision.

Exchange of Information
Comment

Some commenters expressed concern
about the procedure under which SSA
notifies State Medicaid and title XX
agencies, via the State Data Exchange
(SDX), when special eligibility status is
under evaluation and when a special
eligibility status determination has been
made. They indicated that States would
need some lead time to modify their
data systems to accept and react to new
information.

Response

SSA was first capable of transmitting
this information via SDX in April 1981,
and program instructions were sent to
States before that time. Before April,
procedures were established to notify
States of special eligibility status other
than by SDX. We believe that by this
time all States are capable of receiving
eligibility data via SDX.

Comment

Two State agencies commented that
States may not have the capability to
supply SSA with a breakdown of an
individual's actual Title XIX medical
costs.

Response

We are aware that a State Medicaid
agency may be unable to provide this
information because it does not have an
automated data processing system that
is currently programmed to produce this
data. As we-noted in the preamble to the
regulations published on January 22,
1981, in such cases SSA will request the
information from the appropriate
Medicaid providers. The recipient may
also assist in obtaining this information.

Eligibility
Comment

Two State agencies believe that
expanding the number of Medicaid
eligibles would not be prudent in the
face of current proposed budget cuts by
the Administration. Another commented
that this would lead to a drain on
already limited titles XIX and XX funds.

Response

Since this expansion is mandated by
statute (section 1619 of the Act), we are
unable to consider any changes with
respect to this recommendation. Title
XX funds will, of course, not be involved
after September 1981.
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Comment

Two commenters suggested that SSI
recipients should be permitted to
maintain Medicaid eligibility regardless
of certain factors; for example, even if
an individual's income exceeds certain
limits for SSI eligibility.

Response

We cannot adopt this
recommendation because section 1619
specifies certain requirements that must
be met for continued Medicaid
eligibility. These requirements are that
the individual:

(1) Continues to be blind or have a
disabling impairment;

(2) Except for earnings, continues to
meet all the other requirements for SSI
eligibility;

(3) Would be seriously inhibited from
continuing to work by the termination of
eligibility for Medicaid or (until October
1,1081) title XX social services; and

(4) Has earnings that are not sufficient
to provide a reasonable equivalent of
the benefits (SSI, State supplementary
payments, Medicaid and, until October
1,1981, title XX social services) which
would be available if he or she did not
have those earnings.

Utilization
Comment

One commenter suggested that there
is no need to verify past utilization of
services because future need for
services would be sufficient to ensure
eligibility,

Response

We are not verifying past utilization
solely to establish eligibility. Section
21(e) of Pub. L. 96-265 requires the
Secretary to provide for separate
accounts with respect to benefits
payable under these provisions in order
to evaluate the effect of the programs
established under this legislation. To
properly evaluate the effect, we believe
that accurate information is required
regarding an individual's utilization of
services before the implementation of
these provisions as compared to after.

Comment

One State Welfare Department
tommented that many beneficiaries may
find it difficult to supply information on
Past utilization of services and
suggested that information of this type
be obtained from State Medicaid and
title XX agencies.

Responge

Because not all State agencies will be
ablg to produce this data, we believe the
fecipient is the appropriate initial source

for this information. However, we do
see merit in the commenter's suggestion.
Therefore, in those situations where a
State has an automated data processing
system that is currently programmed to
produce this data, we may obtain the
information from the State agency rather
than requiring it from the recipient.

Threshold Amount

Comments

One commenter expressed concern
that the Medicaid threshold figures used
to determine if criterion four is met are
out of date and, therefore, are too low.
Further, a suggestion was made that we
update threshold figures annually and
publish them in the Federal Register and
make these new figures available to
States and other interested parties
through Social Security district offices.

Response

As we indicated in our January 22
publication, these Medicaid threshold
figures are based on the most
appropriate data available for use in
light of the limited time we had to
implement the program. Adjustments
were made for inflation (12 percent
compounded annually). However, we
plan to use and to distribute updated
data to States and Social Security
district offices when it becomes
available.

Comment

One individual suggested that our
threshold figures should, in some
manner, reflect the degree of an
individual's impairment; for example,
there could be two sets of threshold
figures depending on how severe the
impairment.

Response

We are unable to accept this
recommendation for two reasons. First,
the statute does not recognize
distinctions between degrees of
impairment for SSI eligibility; therefore,
we do not believe it would be proper to
reflect these distinctions in our
threshold amounts. In addition, we
know of no source from which to obtain
data which distinguishes average
medical expenses among different
degrees of impairments.

Comment

One commenter believes that case-by-
case determinations should be made
under criterion four rather than using a
threshold approach.

Response

We believe using a threshold formula
as a means to implement criterion four
expedites the eligibility process and

reduces the administrative burden of
making individualized evaluations. In
addition, the threshold concept most
closely approaches the stated
Congressional intent that State-by-State
information be used in establishing
reasonable income limits to carry out
criterion four. Further, we do make
individualized evaluations where it is
determined that the person's gross
earnings exceed the threshold amount.
Therefore, we have retained the use of a
threshold for criterion four.

Comment

One organization believes that these
regulations should address the matter of
Medicaid spend-down; that is, an
individual whose income exceeds the
threshold amount under criterion four
should be permitted to spend-down in
order to meet this criterion.

This organization also suggested that
in determining the first element of the
threshold amount (SSI and State
supplementary amount), all appropriate
income exclusions should be applied
rather than only those in 20 CFR
416.1112(c) (3) and (4). One example
would be the exclusion of work-related
expenses for the blind under
§ 416.1112(c)(5).

Response

Spend-down is a method used under
title XIX by which an individual's
excess income (the amount that exceeds
the specified financial eligibility level) is
offset by incurred medical expenses to
establish Medicaid financial eligibility
for certain groups of individuals.
However, the determination of eligibility
for special cash benefits and special
eligibility status in these regulations is a
determination of continued SSI status.
Therefore, spend-down would not apply
in making SSI determinations under

- these provisions, although individuals

determined eligible under these
provisions are treated as any other SSI
eligible within a State, Thus, any State
spend-down procedures established for
SSI recipients would apply for these
individuals as well.

As for the application of appropriate
income exclusions to the threshold
amount, we rejected this approach since
the consideration of specific exclusions
in the threshold formula would result
exclusively in case-by-case
determinations. For reasons stated
previously, we do not believe a case-by-
case approach is appropriate.

Reconsideration
Comment

‘One commenter believes that these
regulations should address termination
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and hearings procedures for individuals
covered under this provision of the
statute.

Response

The individuals affected by these
regulations have the same rights as any
other individuals being considered for
SSI eligibility. Termination and hearings
procedures would not differ for this
group. These rules appear in Subparts M
and N of current regulations at 20 CFR
Part 416. Therefore, we believe there is
no need to repeat current procedures in
these regulations.

Changes in the Regulations

All of the changes to Part 416 of
Chapter III of Title 20 of the Code of
Federal Regulations which were
published as interim rules on January 22,
1981 at 48 FR 6903 and subsequently
codified in the Code of Federal
Regulations on April 1, 1981, are shown
for reader convenience. Some of these
rules are being repeated even though
;}:ﬂey are not being changed by this final

e

We made a clarifying change in
§ 416.268. This section now specifically
identifies the information that we will
be requesting when a person submits a
statement of services. Since the interim
regulations were not as specific as the
revised § 418.268, a possibility existed
for securing more information than we
needed; the revised regulations preclude
this possibility. In addition, we made a
technical change in § 416.269(a) in order
to make our description of the first
element of the threshold amount simpler
and clearer.

The final regulations also reflect the
changes necessitated by section 2353(0)
of Pub. L. 97-35. These changes were
technical in nature, deleting as they did
the references to title XX. Public
comment on these changes would serve
no useful purpose since they were
mandated by statute and did not involve
any exercise of discretion on our part.
Accordingly, the proposed rulemaking
procedures of the Administrative
Procedure Act are unnecessary in this
instance and thus waived under the
authority of 5 U.S.C. 553(b)(B).

The Regulations

20 CFR 416.261-416.262 discuss the
special SSI cash benefits and explain
when these benefits are payable, 20 CFR
416.264-416.269 provide similar
information about the special SSI
eligibility status under which an
individual is considered a blind or
disabled individual receiving SSI
benefits for purposes of Medicaid and
until October 1, 1981, title XX social
services. (Also, until October 1, 1981,

social services under title XX were a
factor in determining who was eligible
for the special SSI eligibility status,) 20
CFR 416,266 explains that even though
SSI payments have been stopped, an
individual will continue to be
considered an SSIrecipient during the
time it takes SSA to determine whether
he or she qualifies for the special
eligibility status. 20 CFR 416.268
specifically identifies the kinds of
information SSA will have to obtain
from other sources to determine whether
an individual qualifies for the special
eligibility status. 20 CFR 416.1402
explains that determinations of
eligibility concerning the special SSI
cash benefits and the special eligibility
status are initial determinations subject
to the same appeal procedures that
apply to other SSI determinations. 20
CFR 416.2001 explains that a state which
makes State supplementary payments
has the option of making these
payments to individuals who are eligible
for the special SSI benefits.

When determining an individual's
eligibility for the special SSI cash
benefits and for the special SSI
eligibility status, SSA will verify that the
individual continues to be blind or to
have a disabling impairment (first
criterion) by applying the rules in 20
CFR Part 418, Subpart I (see 45 FR
55621). When determining whether an
individual continues to meet all other
requirements for SSI eligibility (second
criterion), SSA will follow the rules in 20
CFR Part 416, Subpart B.

In determining whether the special
SSI eligibility status applies SSA must
also establish that the individual's
ineligibility for SSI cash benefits is due
to earnings from work which caused him
or her to have excess income and that
two additional criteria are met. The two
additional criteria to be met for the
special eligibility status are:

(a) The individual's ability to continue
working would be seriously inhibited by
the termination of eligibility for
Medicaid (third criterion); and

(b) The individual's earnings would be
insufficient to provide a reasonable
equivalent of benefits under title XVI
(SSI), and title XIX (Medicaid), which
would be available to him or her in the
absence of such earnings (fourth
criterion).

To make a determination about the
third criterion, SSA will first obtain a
signed statement from the individual
which:

(1) Describes the services received
under Medicaid from each service
provider in the present month and in the
past 12 months. (The statement will
include the provider's name and
address, the type of treatment and the

beginning and ending dates and
frequency of treatment); and

(2) Identifies the types of services he
or she expects to need in the next 12
months.

SSA will verify that services were
provided when the statement shows that
the individual has received services
under Medicaid. :

SSA will confirm the receipt of
Medicaid services for the previous 12
months by obtaining information from
the State Medicaid agency about the
services received, dates of the services
and amount paid for them. If the State
Medicaid agency is unable to provide
the information because it does not have
an automated data processing system
that is currently programmed to produce
this data or if the information is not
otherwise made available to SSA by the
State, SSA will request the information
from the appropriate Medicaid
providers. The recipient may be required
to assist in obtaining this information.
Generally, SSA will accept recipient
statements regarding the current
month’s use as well as expected use of
Medicaid services.

If past use can be established, or if
there is no past use and the need for
current services or future use of
Medicaid can be established, the
individual meets criterion three.

To determine if the fourth criterion is
met, SSA will apply an initial screen
based on a review of earnings. This will
involve comparing the individual’s gross
earnings to a threshold amount. Briefly,
the threshold amount (which is
explained more fully later) is defined as
the sum of the following:

(1) The minimum level of earnings for
an individual with no other income,
living in his or her own household,
which will reduce that individual's SSI
and State supplementary payments to
zero; and

(2) The average expenditures for
Medicaid benefits for disabled SSI cash
recipients in the individual's State of
residence.

SSA will base the gross earnings used
in this comparison on the first quarter
for which special eligibility status is
being determined and on a projection for
the next three quarters. Whenever
possible, SSA will verify earnings by
using documents in the individuval's
possession or through contacts with the
individual's employer(s). If the
individual's earnings are less than or
equal to the threshold amount, he or she
meets criterion four. If the earnings are
greater than the threshold amount, the
individual may still meet criterion four if
SSA can establish that the actual sum of
past medical costs, together with the Ssl
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and State supplementary amount
described earlier in number one, are
greater than his or her gross earnings. If
the person's gross earnings are less than
or equal to this amount, he or she meets
criterion four. If they are greater, the
person does not qualify for the special
5SSl eligibility status.

Explanation of the Threshold Amount

551 and State Supplementary Amount

The first element of the threshold
amount is the minimum level of earnings
for an individual with no other income,
living in his or her own household,
which will reduce that individual’'s SSI
and State supplementary payments to
zero. The amount will vary from State to
State depending upon the amount of any
State supplementary payment. (The
basic Federal SSI benefit is currently
$264.70 a month or $3,176.40 for 12
months.)

For purposes of illustration, let us
suppose that a State’s supplementary
payment to a person living in his or her
own household equals $62 a month, or
$744 for 12 months. In that case, the
combined Federal and State benefit for
12 months would equal $3,920.40
(8744 +$3,176.40). To arrive at the
amount of the first element used in the
threshold we multiply the yearly benefit
of $3,920.40 by 2 and add the yearly
exclusions of $240 and $780 (See
§ 416.1112(c) (3) and (4)). In this example
the first element of the threshold would
be $8,860.80 for 12 months.

Adjusted Average Expenditures for
Medicaid

The adjusted averages for Medicaid
were obtained from information
reported by the States for fiscal year
(FY) 1977, Adjustments were made for
the five States which did not report and
all of the figures were adjusted for
inflation (12% compounded annually).
(States report this information on form
HCFA 2082, Statistical Report on
Medical Care; Recipients' Payments and
Services, which was formerly form
NCSS-2082),

Rationale for the Threshold Amount
Formula and Figures Used in That
Formula

A threshold formula was developed as
@ means to implement criterion four for
several reasons. It expedites the
eligibility process by permitting a
determination to be made without an
individualized evaluation of the
personal medical expenses of every
recipient who is being evaluated for
special 88] eligibility. Also, in our view,
it most ciosely approaches the
Congressional intent in applying this

criterion (as reflected in the House of
Representatives Conference Report No.
96-944, page 50). This report makes clear
that Congress intended that generally
available State-by-State information be
used in establishing reasonable income
limits to carry out criterion four. Title
XIX agencies are the primary sources of
this information.

Computations for the Medicaid figures
were based on the most appropriate
data available for use in light of the
limited time we had to implement the
program (which did not permit us to
obtain additional figures on a State-by-
State basis). We plan to use updated
data when it becomes available.

Continuing Eligibility Under the Special
Status Provision

Eligibility for the special SSI eligibility
status will be reevaluated at least
annually. The verification procedures
for initial eligibility will be applied in
these reevaluations.

Federal and State Responsibilities—
Federal Responsibility

(1) If a blind or disabled individual is
no longer eligible for a regular SSI
benefit, a special SSI cash benefit, or a
State supplementary payment (see 20
CFR 416.2001), SSA will automatically
evaluate the person for the special SSI
eligibility status. Until SSA makes this
determination, eligibility for Medicaid
on the basis of SSI status will continue
as though the person were receiving SSI
benefits. Federal financial participation
will be available to States for the costs
of otherwise reimbursable Medicaid
provided to an individual during the
time it takes SSA to make the special
SSI eligibility status determination,
since the individual will be presumed to
meet the requirements of this special
status until it is determined otherwise.
Even if it is later determined that the
individual was ineligible for the special
eligibility status, Medicaid provided to
the individual during the period of
presumed eligibility would be proper
State expenditures and thus qualify for
Federal matching funds. SSA will notify
the State Medicaid agencies via the
State Data Exchange (SDX) system both
when spetial eligibility status is under
evaluation and when a special eligibility
status determination has been made.

(2) The Health Care Financing
Administration (HCFA) will be
responsible for making available to SSA
information concerning the initial and
updated threshold amount figures for
Medicaid that will be used under
criterion four.

State Responsibility

(1) State Medicaid agencies, upon
request, will be responsible for
supplying SSA with an individual's
client profile of medical services
(services and dates received, provider
and amount paid) if they have
automated systems which are currently
programmed to produce such data.

(2) When SSA informs State Medicaid
agencies of an individual's pending
special SSI eligibility status, the
Medicaid agencies will be expected to
obtain up-to-date third party liability
(TPL) information from the individual,
his or her employer(s) or other available
sources (See TPL requirements under 42
CFR Part 433, Subpart D). This is
necessary for purposes of claims
payment since it is likely that an
individual may have obtained health
insurance through recent employment,
while the State’s last TPL inquiry may
have been made when the person first
became eligible for SSI benefits.

(3) For purposes of determining
Medicaid eligibility, States must
consider an individual who is being
evaluated for or has been granted the
special SSI eligibility status as a blind or
disabled person receiving SSI benefits.

Some States have elected the option
under section 1902(f) of the Act of
applying Medicaid eligibility
requirements for aged, blind or disabled
individuals that are more restrictive
than those used under SSI. Those States
must allow all blind and disabled
individuals who have the special SSI
eligibility status the same opportunity to
establish Medicaid eligibility under the
State’s more restrictive criteria, as those
actually receiving SSI.

Amendments to Titles 42 and 45

In order to implement the provisions
of sections 201(a) and (b) of Pub. L. 96~
265 that applied to title XIX (Medicaid)
of the Social Security Act, we made
changes to 42 CFR 435.3, 435.4 and
435.120. On September 30, 1981, the
Health Care Financing Administration,
in order to implement sections 2171 and
2172 of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97—
35) issued interim final rules which
further amended our changes to
§ 435.120 (see 48 FR 47985). Therefore,
our final regulations do not include this
section of our interim rules. Further,
since we made no changes in sections
435.3 and 435.4 as a result of the
comments that we received we are not
reprinting those sections as a part of
these final rules.

Also, our final regulations do not
include the changes that were made by
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out interim rules in 45 CFR 13896.1,
1396.56, and 1396.60, the regulations that
applied to the title XX social services
program. On October 1, 1981, when the
Department of Health and Human
Services published its interim final rules
for the block grants program, it removed
Part 1396 (see 46 FR 48598). Therefore,
the changes we made in 45 CFR Part
1396 are no longer applicable.

Regulatory Procedures

Executive Order 12291: These
regulations have been reviewed under
Executive Order 12291 and do not meet
any of the criteria for a major regulation.
Therefore, a regulatory impact analysis
is not required.

Regulatory Flexibility Act: We certify
that these regulations will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities because these
regulations affect only a limited number
of individuals.

Paperwork Reduction Act: In
accordance with the Paperwork
Reduction Act of 1680 (Pub. L. 96-511),
the reporting requirements included in
these regulations have been approved
by OMB and assigned OMB approval
#0960-0267.

(Catalog of Federal Domestic Assistance
Program No. 13.714, Medical Assistance

Program; and No. 13.807, Supplemental
Security Income Program).

List of Subjects in 20 CFR Part 416

Administrative practice and procedure,
Aged, Blind, Disabled, Public Assistance
Programs, Supplemental Security
Income

Dated: December 24, 1981.
John A. Svahn,
Commissioner of Social Security.

Approved: March 23, 1982.
Richard S. Schweiker,
Secretary of Health and Human Services.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Part 416 of Chapter III of Title 20 of
the Code of Federal Regulations is
amended as set forth below:

1. The authority citation for Part 416
reads as follows:

Authority: Sec. 1102, 1611, 1616, 1618, 1619,
1631 and 1634 of the Social Security Act as
amended, Sec. 212 of Pub. L. 93-66, as
amended; 49 Stat. 847 as amended, 86 Stat.
1466, 1474, 1475, and 1478, 90 Stat. 2901, 87
Stat. 155, and 94 Stat. 445; 42 U.5.C. 1302,
1382e, 1382g, 1383, 1383c, 1382h and 1396,

2. Sections 416.260-416.269 are
amended to read as follows:

Benefits for Persons with Disabling
Impairments Who Perform SGA

Sec,
416.280 General.

Special SSI Cash Benefits

416.261 What are special SSI cash benefits
and when are they payable. ;

416.262 Eligibility requirements for special
SSI cash benefits.

416,263 No additional application needed.

416.264 When does the “special SSI
eligibility status” apply.

416.265 Eligibility requirements for the
special SSI eligibility status.

416.266° Continuation of SSI status for
Medicaid.

How We Establish Your Special S$SI

Eligibility Status

416.267 General.

416.268 What is done to determine if you
must have Medicaid in order to work,

416.269 What is done to determine whether
your earnings are too low to provide
comparable benefits and services you
would receive in the absence of those
earnings.

Benefits for Persons with Disabling
Impairments Who Perform SGA

§416.260 General,

These regulations describe the rules
for determining eligibility for special SSI
cash benefits and for special SSI
eligibility status for a person who works
despite a disabling impairment. These
benefits and this status are available for
a 3-year period beginning January 1,
1981 and ending December 31, 1983.
Under these rules a person who works
despite a disabling impairment may
qualify for special SSI cash benefits as
well as for Medicaid and, until October
1, 1981, title XX social services when his
or her earnings exceed the established
SGA limits described in § 416.974(b).
Also, for purposes of determining
eligibility or continuing eligibility for
Medicaid and, until October 1, 1981, title
XX social services, a blind or medically
impaired person (no longer eligible for
SSI benefits) who, except for earnings,
would otherwise be eligible for SSI
benefits may be eligible for a special SSI
eligibility status under which he or she
is considered a blind or disabled :
individual receiving SSI benefits. We
explain the rules for eligibility for
special SSI cash benefits in §§ 416.261~
418.262. We explain the rules for
acquiring the special SSI eligibility
status in §§ 416.264-416.269.

Special SSI Cash Benefits

§ 416.261 What are special SSl cash
benefits and when are they payable.
Special SSI cash benefits are benefits
that we may pay you for months during
January 1, 1981 through December 31,
1983, if you are not eligible for regular

SSI benefits because you demonstrate
the ability to engage in SGA. You must
meet the eligibility requirements in

§ 416.262 in order to receive special SS|
cash benefits. Special SSI cash benefits
are not payable for any month in which
your countable income exceeds the
limits established for the SSI program
(see Subpart K of this part). If you are
eligible for special SSI cash benefits, we
consider you to be a disabled individual
receiving SSI benefits for purposes of
eligibility for Medicaid. We compute the
amount of special SSI cash benefits
according to the rules in Subpart D of
this part. If your State makes
supplementary payments which we
administer under a Federal-State
agreement, and if your State elects to
supplement the special SSI cash
benefits, the rules in Subpart T of this
part will apply to these payments.

§416.262 Eligibility requirements for
special SSI cash benefits.

You are eligible for special SSI cash
benefits if you meet the following
requirements—

(a) In the month before the month for
which we are determining your
eligibility for special SSI cash benefits,
you were eligible for regular SSI
benefits, special SSI cash benefits, or
State supplementary payments (See
§ 416.2001);

(b) You are not eligible for a regular
SSI benefit in the month for which we
are making the determination because
you demonstrate the ability to perform
SCGA;

(c) You continue to have a disabling
impairment; and

(d) You continue to meet all the
nondisability requirements for eligibility
for SSI benefits (see subpart B).

We will follow the rules in this
subpart in determining your eligibility
for special SSI cash benefits.

§416.263 No additional application
needed.

We do not require you to apply for
special cash benefits nor is it necessary
for you to apply to have the special SSI
eligibility status determined. We will
make these determinations
automatically.

§416.264 When does the “special SSi
eligibility status” apply.

The special SSI eligibility status
applies only for purposes of establishing
or maintaining your eligibility for
Medicaid. For these purposes we
continue to *consider you to be a blind
or disabled individual receiving
benefits” even though you are in fact no
longer receiving SSI benefits.” You must
meet the eligibility requirements in

wn

Y e
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§ 416.265 in order to ‘qualify for the
special SSI eligibility status.

§416.265 Eligibility requirements for the
special SS! eligibility status.

In order to be eligible for the special
5l eligibility status you must be under
age 65 and, in the month before the first
month for which we are making the
special status determination, you must
have been eligible to receive a regular
SSI benefit, a special SSI cash benefit,
or a State supplementary payment (see
§ 416.2001). Also, we must establish
that—

(a) You are blind or you continue to
have a disabling impairment;

(b) Except for your earnings, you
continue to meet all the non-disability
requirements for eligibility for SSI
benefits (see Subpart B);

(c) The termination of your eligibility
for Medicaid would seriously inhibit
your ability to continue working (see
§ 416.268); and

(d) Your earnings are not sufficient to
allow you to provide yourself with a
reasonable equivalent of the benefits
(SSI benefits, State supplementary
payments and Medicaid which would be
available to you if you did not have
those earnings (see § 416.269).

§416.266 Continuation of SSI status for
Medicaid

If we stop your benefits because of
your earnings and you are potentially
eligible for the special SSI eligibility
status you will continue to be
considered an SSI recipient for purposes
of eligibility for Medicaid during the
time it takes us to determine whether
the special eligibility status applies to
you.

How We Establish Your Special SSI
Eligibility Status

§416.267 General

We determine whether the special SSI
eligibility status applies to you by
verifying that you continue to be blind
or have a disabling impairment by
applying the rules in Subpart I of this
part, and by following the rules in this
subpart to determine whether you meet
the requirements in § 416.265(b). If you
do not meet these requirements we
determine that the special eligibility
status does not apply. If you meet these
'equirements, then we apply special
rules to determine if you meet the
requirements of § 416.265 (c) and (d). If
for the period being evaluated, you meet
all of the requirements in § 416.265 we

determine that the special status applies
to you.

§416.268 What is done to determine if you
must have Medicaid in order to work.

(a) What we establish. To determine
that you need Medicaid in order to
continue to work we must establish
either:

(1) that you are currently using or
have used Medicaid during the period
which began 12 months before our first
contact with you to discuss this use; or

(2) where there was no past use, that
you expect to use these services within
the next 12 months.

(b) Statement about use of services.
We will ask you for a signed statement
which:

(1) describes the services you received
under Medicaid from each of the
providers of these services in the
present month and in the past 12 months
including;

(i) the name and address of the
provider,

(ii) the type of treatment received,

(iii) the beginning and ending dates of
the treatment,

(iv) the frequency of the visits; and

(2) identifies the types of services that
you expect to receive in the next 12
months.

(c) Verification of services. We then
verify, as necessary, what you tell us in
your statement about past services
through the agency administering the
Medicaid program in your State or from
providers of the services. If you have not
used Medicaid in the past 12 months, we
accept your statement (unless we have
evidence to the contrary) concerning
your expected use of Medicaid as the
verification we need to establish that
you need these services in order to
work. -

(Reporting requirements contained in
§ 418.268 have been approved by OMB under
OMB #0960.0267.) o

§416.269 What is done to determine
whether your earnings are too low to
provide comparable benefits and services
you would receive in the absence of those
earnings.

We must determine whether your
earnings are too low to provide you with
benefits and services comparable to the
benefits and services you would receive
if you did not have those earnings (see
§ 416.265(d)). In determining whether
you meet this requirement, we compare
your anticipated gross earnings, or a
combination of anticipated and actual
earnings (as appropriate) for the 12-
month period beginning with the
calendar quarter for which your special
eligibility status is being determined to a
threshold amount for your State of
residence. This threshold amount
consists of the sum for a 12-month
period of two items, as follows:

(a) The amount of gross earnings after
the exclusions in § 416.1112(c) (3) and (4)
which reduces to zero the Federal SSI
benefit and State supplementary
payment for an individual with no other
income living in his or her own
household in the State where you reside.
This amount will vary from State to
State depending on the amount of the
State supplementary payment; and

(b) The average expenditures for
Medicaid benefits for disabled SSI cash
recipients in your State of residence.

You meet the requirements in
§ 416.265(d) if the comparison shows
that your gross earnings are equal to or
less than the applicable threshold
amount for your State.

If our comparison shows that your
gross earnings exceed the applicable
threshold amount for your State we will
establish (and use in a second
comparison) the amount of the actual
expenditures for Medicaid services
which you received during the
appropriate 12-month period. If you have
already completed the 12-month period
for which we are determining your
eligibility we will consider only the
expenditures which apply to that period.
In establishing the actual expenditures,
we use both the information you provide
in the signed statement required in
§ 416.268 and that which we obtain from
the appropriate agencies and providers.

3. Sections 416.1332, 416.1402,
416.2001, and 416.2112, as published on
January 22, 1981 at 46 FR 6903, are being
reprinted below for reader convenience.

§416,1332 Termination of benefit for
disabled individual: Exception.

Special SSI cash benefits (see
§ 416.261) will be payable in the period
January 1, 1981 through December 31,

" 1983 if you meet eligibility requirements

in § 416.262. These requirements apply if
you, as a disabled recipient, are no
longer eligible for regular SSI benefits
because you demonstrate that you are
able ta engage in SGA.

§416.1402 Administrative actions that are
initial determinations.

- - . * -

(f) Imposing penalties for failing to
report important information;

(8) Your drug addiction or alcoholism;

(h) Whether you are eligible for
special SSI cash benefits under
§ 416.262; and

(i) Whether you are eligible for special
SSI eligibility status under § 416.265.

» * * *
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§416.2001 State supplementary payments;
general.
* * * * »

(d) Supplementary payments for
recipients of special SSI cash benefits.
A State which makes supplementary
payments (regardless of whether they
are mandatory or optional and whether
the payments are federally
administered), has the option of making
those payments to individuals who
receive cash benefits under section
1619(a) of the Act (see § 416.261), or who
would be eligible to receive cash
benefits except for their income.

* * » * *

§416.2112 Limitations as to individuals
covered by agreement to determine
eligibility for medical assistance.
Determinations of Medicaid eligibility
under an agreement are limited to
individuals (a) who have been
determined to be eligible individuals
under title XVI of the Act; or (b) who are
receiving a State supplementary
payment which is federally
administered, or both (see § 416.2003
and § 416.2052 in connection with
federally administered State
supplementary payments); or (c) who
are eligible to receive benefits under
section 1619(a) of the Act or who we
consider to be blind or disabled
individuals receiving supplemental
security income benefits as provided in
section 1619(b) of the Act (see § 416.260).
[FR Doc. 82-9735 Filed 4-8-82; 8:45 am]
BILLING CODE 4110-07-M

Food and Drug Administration
21 CFR Part 452

[Docket No. 82N-0047]

Antibiotic Drugs; Erythromycin
Enteric-Coated Tablets

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
antibiotic drug regulations to provide for
the certification of a new strength of
erythromycin enteric-coated tablet. The
manufacturer has supplied sufficient
data and information to establish its
safety and efficacy.

DATES: Effective April 9, 1982;
comments, notice of participation, and
request for hearing by May 10, 1982;
data, information, and analyses to
justify a hearing by June 8, 1982.
ADDRESS: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:

Joan M. Eckert, Bureau of Drugs (HFD-
140), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD 20857,
301-443-4290.

SUPPLEMENTARY INFORMATION: FDA has
evaluated data submitted in accordance
with regulations promulgated under
section 507 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 357), as
amended, with respect to providing for
the certification of a new strength (500
milligrams) of erythromycin enteric-
coated tablet. The agency has concluded
that the data supplied by the
manufacturer concerning this antibiotic
drug are adequate to establish its safety
and efficacy when the drug is used as
directed in the labeling and that the
regulations should be amended in Part
452 (21 CFR Part 452) to provide for its
certification.

The agency has determined pursuant
to 21 CFR 25.24(b)(22) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

List of Subjects in 21 CFR Part 452
Antibiotics, macrolide.

PART 452—MACROLIDE ANTIBIOTIC
DRUGS

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 507, 701(f)
and (g), 52 Stat, 1055-1056 as amended,
59 Stat. 463 as amended (21 U.S.C. 357,
371(f) and (g))) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10 (formerly 5.1; see
46 FR 26052; May 11,1981)), Part 452 is
amended in § 452.110b by revising the
second sentence in paragraph (a)(1) to
read as follows:

§452.110b Erythromycin enteric-coated
tablets.

(a) Requirements for certification—(1)
Standards of identity, strength, quality,
and purity. * * * Each tablet contains
100, 250, 333, or 500 milligrams of
erythromycin, * * *

* * * * *

This regulation announces standards
that FDA has accepted in a request for
approval of an antibiotic drug. In
accordance with the conditions for
certification in section 507 of the act,
FDA permits the manufacturer to market
this drug on a “release’" status pending
this regulation’s effective date. Because
this regulation is not controversial and
because when effective it provides

notice of accepted standards and
permits earlier certification of regulated
products, notice and comment procedure
and delayed effective date are found to
be unnecessary and not in the public
interest. The amendment, therefore, is
effective April 9, 1982. However,
interested persons may, on or before
May 10, 1982, submit written comments
on this rule to the Dockets Management
Branch (address above). Two copies of
any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. Received comments may be
seen in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Any person who will be adversely
affected by this regulation may file
objections to it and request a hearing.
Reasonable grounds for the hearing
must be shown. Any person who
decides to seek a hearing must file (1) on
or before May 10, 1982, a written notice
of participation and request for hearing,
and (2) on or before June 8, 1982, the
data, information, and analyses on
which the person relies to justify a
hearing, as specified in 21 CFR 430.20. A
request for a hearing may not rest upon
mere allegations or denials, but must set
forth specific facts showing that there is
a genuine and substantial issue of fact
that requires a hearing. If it conclusively
appears from the face of the data,
information, and factual analyses in the
request for hearing that no genuine and
substantial issue of fact precludes the
action taken by this order, or if a request
for hearing is not made in the required
format or with the required analyses, the
Commissioner of Food and Drugs will
enter summary judgment against the
person(s) who request(s) the hearing,
making findings and conclusions and
denying a hearing. All submissions must
be filed in three copies, identified with
the docket number appearing in the
heading of this order and filed with the
Dockets Management Branch.

The procedures and requirements
governing this order, a notice of
participation and request for hearing, a
submission of data, information, and
analyses to justify a hearing, other
comments, and grant or denial of a
hearing are contained in 21 CFR 430.20.

All submissions under this order,
except for data and information
prohibited from public disclosure under
21 U.S.C. 331(j) or 18 U.S.C. 1905, may be
seen in the Dockets Management Branch
between 9 a.m. and 4 p.m,, Monday
through Friday.

Effective date. This regulation shall
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become effective April 9, 1982.
(Secs. 507, 701(f) and (g), 52 Stat. 10551056 as
amended, 59 Stat. 463 as amended (21 U.S.C.
357, 371(f) and (g}))

Dated: April 2, 1982.

James C. Morrison, .
Acting Associate Director for Regulatory
Affairs.

[FR Doc. 82-9722 Filed 4-8-82; 8:45 am|
BILLING CODE 4160-01-M

21 CFR Parts 510, 520, and 522

New Animal Drugs; Sponsors of
Approved NADA's

acency: Food and Drug Administration.
action: Final rule.

summARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of several supplemental new
animal drug applications (NADA's) filed
by American Hoechst Corp., providing
for revised sponsor names.

EFFECTIVE DATE: April 9, 1982,

FOR FURTHER INFORMATION CONTACT:
John R. Markus, Bureau of Veterinary
Medicine (HFV-104), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4313.

SUPPLEMENTARY INFORMATION:
American Hoechst Corp., Animal Health
Division, Route 202-206 North,
Somerville, NJ 08876, filed several
supplemental NADA's providing for
revising the sponsor name from
American Hoechst Corp., Agricultural
Division, and Hoechst-Roussel
Pharmaceuticals, Inc., to American
Hoechst Corp., Animal Health Division.

Supplemental NADA's for the change
of sponsor are approved and the
regulations are amended to reflect the
approvals.

This action concerns the change of
sponsor names and addresses, and does
not involve any changes in
manufacturing facilities, equipment,
procedures, or production personnel.
Under the Bureau of Veterinary
Medicine's supplemental approval
policy (see 42 FR 64367; December 23,
1977), this is a Category I change which
does not require reevaluation of the
safety and effectiveness data in the
parent applications.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1879; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment

nor an environmental impact statement
is required. i

This action is governed by the
provisions of 5 U.S.C, 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

List of Subjects in 21 CFR
Part 510

Administrative practice and
procedure, Animal drugs, Labeling
Reporting requirements.

Part 520
Animal drugs, oral use.
Part 522

Animal drugs, injectable.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10
(formerly 21 CFR 5.1; see 46 FR 26052;
May 11, 1981)) and redelegated to the
Bureau of Veterinary Medicine (21 CFR
5.83), Parts 510, 520, and 522 are
amended as follows:

PART 510—NEW ANIMAL DRUGS

1. In Part 510, § 510.600 is amended in
paragraph (c)(1) by revising the entry
“American Hoechst Corp."” and by
removing the entry “Hoechst-Roussel
Pharmaceuticals, Inc.,” and in paragraph
(¢)(2) by removing the entry ""000039",
and by revising the entry “012799" to
read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.
» * * » -

[c) * kN

(1) * x N

Firm name and address

Amarican Hoechst Corp. Animal Heaith Oivision,
Route 202-206 North, Somerville, NJ 08876........... 012798

» »

Drug

labeler Firm name and address

code

012799 American Hoechst Corp., Animal Health Division,

Route 202-206 North, Somerville, NJ 08876,

PART 520—ORAL FORM NEW ANIMAL
DRUGS NOT SUBJECT TO
CERTIFICATION

2. In Parts 520 as follows:

§ 520.905a [Amended]

a.In § 520.905a Fenbendazole
suspension in paragraph (c) by removing
"000039" and inserting in its place
“012799."

§ 520.905b [Amended]

b. In § 520.805b Fenbendazole
granules in paragraph (b) by removing
"'000039" and inserting in its place
“012799."

§ 520.905c [Amended]

c.In § 520.905¢c Fenbendazole paste
in paragraph (b) by removing “000039"
and inserting in its place “012799."

§520.1010a [Amended]

d.In § 520.1010a Furosemide tablets
or boluses in paragraph (b) by removing
*000039" and inserting in its place
"012799."

§520.1010b [Amended)

e. In § 520,1010b Furosemide powder
in paragraph (b) by removing *000039"
and inserting in its place “012799."

§520.1010c [Amended]

f.In § 520.1010c Furosemide syrup in
paragraph (b) by removing *000039" and
inserting in its place “012799."

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

3. In Part 522 as follows:

§ 522,900 [Amended]

a.In § 522.900 Euthanasia selution
in paragraph (a)(2) by removing
“000039" and inserting in its place
*012799,"

§ 522.1010 [Amended]

b.In § 5221010 Furosemide injection
in paragraph (b) by removing “000039"
and inserting in its place “012799."
Effective date. This regulation is
effective April 9, 1982.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: March 31, 1982.
Robert A. Baldwin,
Associate Diractor for Scientific Evaluation.
[FR Doc 82-0466 Filed 4-8-82; 845 am]
BILLING CORE 4160-01-M
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21 CFR Part 520 Veterinary Medicine (21 CFR 5.83), Part gafety and effectiveness data and
520 is amended in § 520.2088 by revising mermatllox; ttzhu.bmittt]e'd to supportb
A | Drugs the first sentence in paragraph (a)(4) to approval of this application may be seen
g;‘:'g,%’,’:gf,’;°é2‘n?,?;u:,',?‘a . read as follows: in the Dockets Management Branch
Roxarsone Tablets §520.2088 Roxarsone tablets. (HEA-905), Foccsnd Ding

AGENCY: Food and Drug Administration.

ACTION: Final rule.

suMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to remove an
incorrect statement that the National
Academy of Sciences/National
Research Council (NAS/NRC) reviewed
and found effective the use of Salsbury
Laboratories' roxarsone tablets in the
drinking water of chickens and turkeys
as a coccidiostat.

EFFECTIVE DATE: August 14, 1981.

FOR FURTHER INFORMATION CONTACT:
Lonnie W, Luther, Bureau of Veterinary
Medicine (HFV-147), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4317,

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 14, 1981 (46
FR 41040), FDA published approval of
Salsbury's supplemental NADA 5-414
which provided for use of roxarsone
tablets in the drinking water of chickens
and turkeys for increased rate of weight
gain, improved feed efficiency, and
improved pigmentation, and in the feed
of chickens for prevention of
coccidiosis. In codifying the approval,
the regulation incorrectly stated that all
claims were NAS/NRC reviewed and
found effective. However, the preamble
correctly stated that the coccidiosis
claim was based, among other things, on
additional effectiveness data from tests
conducted by the sponsor. Therefore,
the agency cannot approve NAS/NRC
NADA's submitted by other sponsors for
the coccidiosis claims. The regulation is
amended to state that only weight gain,
feed efficiency, and pigmentation claims
are NAS/NRC reviewed and found
effective.

List of Subjects in 21 CFR Part 520
Animal drugs, oral use.

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

Therefore, under the Federal Food,
Drug, and Cosmetic Act {sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10
(formerly 5.1; see 46 FR 26052; May 11,
1981)) and redelegated to the Bureau of

ao.t

(4) NAS/NRC status. The weight gain,
feed efficiency, and pigmentation claims
are NAS/NRC reviewed and found
effective.* * *

L L - L] *

Effective date. August 14, 1981.

(Sec. 512(i), 82 Stat. 347 (21 U.5.C. 360b(i)))
Dated: April 1, 1982

Robert A. Baldwin,

Associate Director for Scientific Evaluation.

[FR Doc. 82-8467 Filed 4-8-82: 8:45 am]

BILLING CODE 4160-01-M

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs Not Subject
to Certification: Tiletamine
Hydrochloride and Zolazepam
Hydrochloride for Injection

AGENCY: Food and Drug Administration.
ACTION: Final rule.

summARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Parke-
Davis, Division of Warner-Lambert Co.,
providing for the safe and effective use
of tiletamine hydrochloride and
zolazepam hydrochloride for injection
for dogs and cats as an anesthetic agent.
EFFECTIVE DATE: April 9, 1982,

FOR FURTHER INFORMATION CONTACT:
Bob G, Griffith, Bureau of Veterinary
Medicine (HFV-112), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3430,

SUPPLEMENTARY INFORMATION: Parke-
Davis, Division of Warner-Lambert Co.,
201 Tabor Rd., Morris Plains, NJ 07950,
filed an NADA (106-111) providing for
safe and effective intramuscular use of
tiletamine hydrochloride and zolazepam
hydrochloride for injection for restraint
or for anesthesia combined with muscle
relaxation in cats and dogs for restraint
and minor procedures of short duration
requiring analgesia. This approval is
supported by data establishing safe and
effective use of the drug. The NADA is
approved and the regulations are
amended to reflect the approval.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of

Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Bureau of Veterinary Medicine
has carefully considered the potential
environmental effects of this action and
has concluded that the action will not
have a significant impact on the human
environment and that an environmental
impact statement therefore will not be
prepared. The Bureau's finding of no
significant impact and the evidence
supporting this finding, contained in a
statement of exemption (pursuant to 21
CFR 25.1(f)(1)(i), (ii)(a), (ii)(c), and (ii)(e))
may be seen in the Dockels
Management Branch (address above).

This action is governed by the
provisions of 5 U.S.C, 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order. :

List of Subjects in 21 CFR Part 522

Animal drugs, injectable; Food and
Drug Administration.

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat, 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10 :
(formerly 5.1; see 46 FR 26052; May 11,
1981)) and redelegated to the Bureau of
Veterinary Medicine (21 CFR 5.83), Part
522 is amended by adding new
§ 522.2470 to read as follows:

§ 522.2470 Tiletamine hydrochloride and
zolazepam hydrochloride for injection.

(a) Specifications, Tiletamine
hydrochloride and zolazepam
hydrochloride for injection when
reconstituted with sterile distilled water
provides tiletamine hydrochloride and
zolazepam hydrochloride equivalent to
50 milligrams of tiletamine base and 50
milligrams of zolazepam base per
milliliter of solution.

(b) Sponsor. See No. 000071 in
§ 510.600(c) of this chapter.

(c) Conditions of use—(1) Indications
for use. It is used for restraint or for
anesthesia combined with muscle
relaxation in cats and in dogs for
restraint and minor procedures of short

™ o 19
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duration (30 minutes) requiring mild to
moderate analgesia.

(2) Amount. Expressed as milligrams
of the drug combination:

(i) In healthy dogs: An initial
intramuscular dosage of 3 to 4.5
milligrams per pound of body weight for
diagnostic purposes; 4.5 to 6 milligrams
per pound of body weight for minor
procedures of short duration such as
repair of lacerations and wounds,
castrations, and other procedures
requiring mild to moderate analgesia.
Supplemental doses when required
should be less’than the initial dose and
the total dose given should not exceed
12 milligrams per pound of body weight.
The maximum total safe dose is 13.8
milligrams per pound of body weight.

(i) In healthy cats: An initial
intramuscular dosage of 4.4 to 5.4
milligrams per pound of body weight is
recommended for such procedures as
dentistry, treatment of abscesses,
foreign body removal, and related types
of surgery; 4.8 to 5.7 milligrams per
pound of body weight for minor
procedures requiring mild to moderate
analgesia, such as repair of lacerations,
castrations, and other procedures of
short duration. Initial dosages of 6.5 to
7.2 milligrams per pound of body weight
are recommended for
ovariohysterectomy and onychectomy.
When supplemental doses are required,
such individual supplemental doses
should be given in increments that are
less than the initial dose and the total
dose given (initial dose plus
supplemental doses) should not exceed
the maximum allowable safe dose of
32.7 milligrams per pound of body
weight.

(3) Limitations. Discard unused
reconstituted solution after 48 hours. Not
for use in dogs and cats with pancreatic
disease, or with severe cardiac or
pulmonary dysfunction. Not for use in
pregnant animals. Not for use in cats
suffering with renal insufficiency. The
dosage should be reduced in geriatric
dogs and cats. Federal law restricts this
drug to use by or on the order of a
licensed veterinarian.

Effective date, This regulation shall
become effective April 9, 1982,

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: March 28, 1982.

Terence Harvey,

Acting Director, Bureau of Veterinary
edicine.

PR Doc. 82-9485 Filed 4-8-82; 8:45 am]

BILLING CODE 4160-01-M

21 CFR Part 640
[Docket No. 79N-0352]

Cryoprecipitated Antihemophilic
Factor (Human)

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
biologics regulations to remove the
requirement that a minimum volume of
at least 200 milliliters of original plasma
be used for the processing of
Cryoprecipitated Antihemophilic Factor
(Human). This action will promote the
maximum use of blood by facilitating
the preparation of both Platelet
Concentrate (Human) and
Cryoprecipitated Antihemophilic Factor
(Human) from a single unit of plasma.

EFFECTIVE DATE: May 10, 1982,

FOR FURTHER INFORMATION CONTACT:
T. Rada Proehl, Bureau of Biologics
(HFB-620), Food and Drug
Administration, 8800 Rockville Pike,
Bethesda, MD 20205, 301-443-1306.

SUPPLEMENTARY INFORMATION: In the
Federal Register of April 29, 1980 (45 FR
28358), FDA proposed to remove the
requirement that no less than 200
milliliters of cell-free plasma be
separated from red blood cells by
centrifugation for the processing of
Cryoprecipitated Antihemophilic Factor
(Human). The 200-milliliter volume
requirement was intended to ensure that
there would be a sufficient volume of
plasma to yield an adequate amount of
Cryoprecipitated Antihemophilic Factor
(Human) for clinical use. Since the
promulgation of this volume
requirement, practical experience has
demonstrated that an acceptable final
product, averaging no less than 80 units
of antihemophilic factor per final
container, can be manufactured from
less than 200 milliliters of plasma with
careful production techniques. This
action should provide a greater
availability of plasma to be used in the
preparation of Cryoprecipitated
Antihemophilic Factor (Human) in
meeting a demand for the product in the
treatment of hemophiliacs. In addition,
as stated in the preamble of the
proposal, the agency believes that blood
banks should be permitted to prepare as
many components as possible from each
unit of blood so as to maximize the use
of this vital national resource.
Interested persons were given until
June 30, 1880 to file written comments.
FDA received 4 letters of comment on
the proposal. Three letters supported the
proposal. One letter contained a number

of comments. The comments and the
agency's responses follow:

1. One comment suggested that if the
current potency requirement of 80 units
antihemophilic factor is easily
obtainable by current production
techniques as indicated in the preamble,
then perhaps the existing potency
requirement prescribed in § 640.54(b)(1)
(21 CFR 640.54(b)(1)) should be higher
than the current 80 units antihemophilic
factor per final container.

The agency disagrees with this
comment. A potency level of 80 units
antihemophilic factor prepared from a
single unit of whole blood has become
an accepted standard in blood bank
practice and in calculating the
therapeutic dose needed to affect
hemostasis in the patient. In addition,
while a final product averaging no less
than 80 units antihemophilic factor is
easily obtainable by current production
techniques, as indicated in the preamble
and by the comment, the precision of
processing required to ensure a higher
average potency could unnecessarily
affect adversely the availability and
cost of this product.

2. One comment suggested that the
existing minimum 200 milliliters of
plasma volume prescribed in § 640.54(a)
should be increased rather than
removed as proposed. Such an increase
would decrease the number of donors
contributing original plasma for the
clinically effective antihemophilic factor
dose, and given the prevalence of non-
A, non-B hepatitis, decrease
concomitantly the risks of possible
exposure of patients to hepatitis.

The agency rejects this comment.
Severe hemophiliacs have frequent
bleeding episodes and must be able to
obtain treatment at any time a bleeding
episode occurs. The only effective
treatment consists of replacement of
antihemophilic factor with plasma
derivatives, including Cryoprecipitated
Antihemophilic Factor (Human), all of
which carry a risk of hepatitis.
Consequently, all severe hemophiliacs
are exposed to the hepatitis virus and
thus to the risk of contracting hepatitis.
Once a hemophiliac has been exposed
to the hepatitis virus, a decrease in the
number of subsequent donor exposures
to hepatitis would not diminish the
hemophiliac’s risk of contracting
hepatitis. In addition to creating no
additional hepatitis rigk for severe
hemophiliacs, the removal of the 200-
milliliter plasma volume will increase
the quantity of Cryoprecipitated
Antihemophilic Factor (Human)
available to these patients, who, as
previously stated, must obtain treatment
whenever a bleeding episode occurs. A
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greater availability of the product will
be a significant benefit for these
patients.

Unlike the severe hemophiliac, the
moderate hemophiliac needs infusions
only rarely. The moderate hemophiliac
thus would not be exposed as often to
the risk of contracting hepatitis. A
moderate hemophiliac needing infusion
receives a specific number of bags of
Cryoprecipitated Antihemophilic Factor
(Human). Each bag of Cryoprecipitated
Antihemophilic Factor (Human) is
obtained from a single donor and is
required to contain an average of no less
than 80 units of antihemophilic factor
per final container. Consequently, the
number of bags infused into a
hemophiliac is directly related to the
possible number of donor exposures to
hepatitis. The removal of the 200-
milliliter plasma volume limit should not
increase the number of bags of
antihemophilic factor required for a
moderate hemophiliae, because an
average of no less than 80 units of
antihemophilic factor per final container
continues to be the requirement for
potency of the product in § 640.54(b)(1).
Therefore, the number of donors to
which the moderate hemophiliac would
be exposed as a result of infusion should
not increase. Accordingly, the moderate
hemophiliac's risk of contracting
hepatitis should not be increased as a
result of removing the 200-milliliter
plasma volume limit.

3. One comment suggested that if the
existing required 200 milliliters minimum
plasma volume is deleted as proposed,
then the requirement in § 640.56(a) to
conduct quality control tests for potency
of antihemophilic factor each month on
at least 4 representative containers of
Cryoprecipitated Antihemophilic Factor
(Human)] is subject to abuse by a
producer who could simply test only
those units of Cryoprecipitated
Antihemophilic Factor (Human)
prepared from larger amounts of plasma
and meet the requirement to show an
average of no less than 80 units of
antihemophilic factor per final
container. The comment suggested that
the regulations be changed to require
that the quality control test be
conducted on units of the product
prepared from the smallest volume of
original plasma rather than on
representative units of the product.

The agency disagrees with this
comment. The agency has no basis for
believing that maufacturers would
circumvent the requirements of the
regulation by developing statistical
sampling designs to exclude products
prepared from a small volume of plasma
as suggested by the comment. The

existing requirement, that representative
containers be tested, is intended to
reflect all the variables involved that
may affect potency. These variables
include age of the blood, blood type of
the donor, and production techniques as
well as the volume of original plasma.
The agency believes that this
requirement is adequate to ensure the
potency of the product. The comment's
suggestion to require a guality control
test on units of product prepared from
the smallest volumes is not
representative of all the variables.

List of Subjects in 21 CFR Part 640

Blood.

The economic impact of this rule has
been assessed in accordance with
Executive Order 12291. The agency has
determined that this rule is not a major
rule as defined by that Order.
Specifically, this rule removing the
mimimum volume requirement of
original plasma to be used for the
processing of Cryoprecipitated
Antihemophilic Factor (Human) will
have a beneficial impact on the
economy and on the availability of the
product, resulting in no major increase
in costs for manufacturers, physicians,
or consumers. A copy of the assessment
supporting this determination is on file
with the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, and may be
seen from 9 a.m. to 4 p.m., Monday
through Friday.

PART 640—ADDITIONAL STANDARDS
FOR HUMAN BLOOD AND BLOOD
PRODUCTS

Therefore, under the Public Health
Service Act [sec. 351, 58 Stat. 702 as
amended (42 U.S.C. 262)) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10
(formerly 5.1; see 46 FR 26052; May 11,
1981)), Part 640 is amended in § 640.54
by revising paragraph (2)(1) to read as
follows: A

§640.54 Processing.

(a) Processing the plasma. (1) The
plasma shall be separated from the red
blood cells by centrifugation to obtain
essentially cell-free plasma.

* * - * *

Effective date. This regulation
becomes effective on May 10, 1982,

(Sec. 351, 58 Stat. 702 as amended (42 U.S.C.
262).)

Dated: March 19, 1982,
Joseph P. Hile,
Associate Commissioner for Regulatory
Affairs.
|FR Doc. 82-9466 Filed 4-8-82; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 5¢
(T.D.7816]

Temporary Income Tax Regulations
Under the Economic Recovery Tax Act
of 1981; Special Rules for Change of
Annual Accounting Period

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations providing special
rules for a change of annual accounting
period. Changes to the applicable tax
law were made by the Economic
Recovery Tax Act of 1981 (ERTA),
which reduced the tax rate tables
applicable to individuals, These
regulations provide special rules that
will enable individuals to change their
taxable years in order to receive the
maximum benefit from the reduction in
tax rates. The regulations affect
individuals whose annual accounting
period is a fiscal year and provide them
with the guidance needed to change
their annual accounting period to a
calendar year.

EFFECTIVE DATE: These regulations
apply to requests for a change of
accounting period that involves a short
period ending on December 31, 1881 or
December 31, 1982.

FOR FURTHER INFORMATION CONTACT:
Gregory A. Roth of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue NW., Washington.
D,C. 20224, Attention: CC:LR:T, (202)
566-3238, not a toll-free call.

SUPPLEMENTARY INFORMATION:

Background

This document amends the Temporary
Income Tax Regulations under the
Economic Recovery Tax Act of 1981 (26
CFR Part 5¢c) by providing special rules
under section 442 of the Internal
Revenue Code of 1954. These
amendments are proposed because of
the amendment of sections 1 and 21 of
the Internal Revenue Code by section
101 of the Economic Recovery Tax Act
of 1981 (95 Stat. 172). The amendments
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are issued under the authority of section
7805 of the Internal Revenue Code of
1954 (68A Stat. 917; 26 U.S.C. 7805]

Section 101(a) of ERTA provides a
series of reductions in individual income
tax rates to take effect for taxable years
beginning in 1982, 1983, and 1984. For
taxable years beginning after 1984,
section 104 of ERTA provides for
adjustments to prevent tax increases
that are attributable to inflation.

Under section 21(a) of the Code,
(relating to the effect of tax rate
changes), if a taxpayer's taxable year
includes. the effective date of a tax rate
change (January 1 in the case of the
changes made by ERTA), the tax for the
year is tentatively determined under
both the old and new rates. The actual
tax for the year is a pro rata portion of
the tax determined under the old rates
plus a pro rata portion of the tax
determined under the new rates. The
portion of the tax taken into account
under the old and new rates is based on
the number of days in the taxable year
before and after the effective date.
However, section 101(d)(3) of ERTA
amended section 21 of the Code to
provide that this rule does not apply to
the individual tax rate reductions of
ERTA. Thus, a fiscal year taxpayer will
not benefit from these rate reductions
during the period from January 1 to the
end of the fiscal year.

Change of Taxable Year

A fiscal year taxpayer may obtain the
full benefit of the individual income tax
rate reductions of ERTA by changing to
a calendar year. However, the
regulations under section 442 [relating to
change of annual accounting period)
require a taxpayer to establish a
substantial business purpose for making
the change. These regulations provide
that in the case of a taxpayer changing
lo obtain the full benefit of the ERTA
tax rate reductions, the substantial
busilness purpose requirement does not
apply.

_ Except in the specific cases described
in these regulations, the current rules
and procedures for change of accounting
period (including the consideration
given to distortion of income due to
deferment of income) will continue to
apply. The regulations also permit all
individuals to use the expeditious
procedure of Rev. Proc. 82-25, 1982-15
LRB., to obtain the Commissioner’s
dpproval of the change. Approval will
not be granted unless the taxpayer and
the Commissioner agree to the terms,
conditions, and adjustments under
which the change will be effected. In
addition, the time for filing the
application for change is extended.
Finally, the policy that a change of

accounting period is not permitted
within 10 taxable years after a previous
change except in unusual circumstances
does not apply to changes of accounting
period permitted under these
regulations. However, the regulations do
provide that a taxpayer is not permitted
to change back to a fiscal year within 5
calendar years after the change to a
calendar year.

Special Analyses

The Commissioner of Internal
Revenue has determined that this
temporary rule is not a major rule as
defined in Execuive Order 12291 and
that a Regulatory Impact Analysis is
therefore not required. For the reasons
set forth below no general notice of
proposed rulemaking is required by 5
U.S.C. 553(b). Accordingly, no
Regulatory Flexibility Analysis is
required by Chapter 6 of Title 5, United
States Code.

Drafting Information

The principal author of this regulation
is Gregory A. Roth of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and the Treasury Department
participated in developing the
regulations, both on matters of
substance and style.

List of Subjects in 26 CFR Part 5¢

Income taxes, Accounting, Economic
Recovery Tax Act of 1981.

Amendments to the regulations

PART 5¢c—TEMPORARY INCOME TAX
REGULATIONS UNDER THE
ECONOMIC RECOVERY TAX ACT OF
1981

Accordingly, the following
amendments are made to 26 CFR Part
5¢c:

Paragraph 1. The following § 5¢.442-1
is added at the appropriate place:

§ 5¢.442-1 Temporary regulations relating
to change of annual accounting period.

(a) Applicability. The rules of
paragraph (b) of this section apply to a
request for a change of annual
accounting period if—

(1) The taxpayer requesting the
change of annual accounting period is
an individual;

(2) The purpose for the change of
annual accounting period is to benefit as
of the first day of a calendar year from
changes in the individual income tax
rates that do not apply until the first day
of the taxpayer's taxable year because
of section 21(d) (relating to

inapplicability of section 21 to changes
made by the Economic Recovery Tax
Act of 1981).

(3) The requested change of annual
accounting period is from a fiscal year
to a calendar year;

(4) In the case of a principal partner in
a partnership formed after April 1, 1954,
whose principal partners all change to a
calendar year, the partdership changes
to a calendar year;

(5) In the case of a shareholder in an
electing small business corporation
whose shareholders all change to a
calendar year, the small business
corporation changes to a calendar year;
and

(6) The short period involved in the
change ends on December 31, 1981 or
December 81, 1982,

(b) Special rules. In the case of a
request for a change of annual
accounting period described in
paragraph (a) of this section, the
following special rules apply:

(1) The substantial business purpose
requirement contained in § 1.442-1(b)
(relating to change of annual accounting
period) does not apply.

(2) If the short period involved in the
change ends on December 31, 1981, the
application for change of annual
accounting period may be filed at any
time on or before June 15, 1982.

(3) The taxpayer may obtain approval
of a change of annual accounting period
in the manner set forth in Rev. Proc. 82-
25, 1982-15 LR.B.

(4) The taxpayer shall disclose on the
application for change of accounting
period any partnership formed after
April 1, 1954 in which the taxpayer is a
principal partner and any electing small
business corporation in which the
taxpayer is a shareholder.

(5) Approval of the change of annual
accounting period will be granted
without regard to the number of years
that have elapsed since the taxpayer's
previous change of annual accounting
period. 3

(6) No subsequent change of annual
accounting period will be approved if
the short period involved in the
subsequent change would end fewer
than 5 calendar years after the last day
of the short period involved in the
change of accounting period described
in paragraph (a) of this section. If the
short period involved in the subsequent
change would end more than 5 calendar
years after the last day of the short
period involved in the change of
accounting period described in
paragraph (a) of this section, the
Commissioner will determine whether to
approve such change—
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(i) Without regard to the change of
annual accounting period described in
paragraph (a) of this section; and

(ii) In the case of a change to the fiscal
year used by the taxpayer before the
change of annual accounting period
described in paragraph (a) of this
section, without regard to the number of
years that have elapsed since the
taxpayer previously adopted such fiscal
year.

There is need for immediate guidance
with respect to the provisions contained
in this Treasury decision. For this
reason, it would be impractical to issue
it under the notice and comment
procedure or subject to the effective
date limitation of section 553 (b) and (d)
of Title 5 of the United States Code.
(Sec. 7805, Internal Revenue Code of 1954
(68A Stat. 917 (26 U.S.C. 7805))

Roscoe L. Egger, |r.,

Commissioner of Internal Revenue.
Approved: March 29, 1982.

John E. Chapoton,

Assistant Secretary of the Treasury.

[FR Doc. 82-9849 Piled 4-6-82; 3:22 pm)

BILLING CODE 4830-01-M

VETERANS ADMINISTRATION
41 CFR Parts 8-1 and 8-3

General Policies and Procurement by
Negotiation

AGENCY: Veterans Administration.
ACTION: Final rule.

SUMMARY: This revision adds provisions
regarding the use of renewal options by
specifying that OMB Circular A-76 cost
comparisons will use two one-year
renewal options, and that contracts with
options which are subject to the Service
Contract Act will use the price
adjustment clause for service contracts.
The revision also specifies that use
escalation provisions (except for the
price adjustment clause for service
contracts) will require the prior approval
of the Assistant Deputy Administrator
for Procurement and Supply.

EFFECTIVE DATE: This rule is effective
April 1, 1982.

FOR FURTHER INFORMATION CONTACT:
Chris A. Figg, Policy and Interagency
Service, Office of Procurement and
Supply, 810 Vermont Avenue, NW,
Washington, DC 20420, Telephone (202])
389-2334.

SUPPLEMENTARY INFORMATION: OMB
Circular A-76 recommends the use of
prepriced option years in cost-
comparison solicitations. Use or

prepriced options are intended to guard
against contractor buy-ins and to allow
a more realistic basis for comparing
relative costs. The addition of 41 CFR 8-
1.15 generally requires the use of two
one-year renewal options for A-76 cost
comparisons. The provision also
specified the use of the price adjustment
clause for contracts subject to the
Service Contract Act which use renewal
options, This clause will ensure that the
contractor does not bid a contingency to
provide for possible increases in the
Service Contract Act wage
determinations.

In order to provide oversight of the
use of escalation provisions, it is
specified that such use will require the
prior approval of the Assistant Deputy
Administrator for Procurement and
Supply, except for the price adjustment
clause for service contracts.

The Administrator hereby certifies
that this final rule, if promulgated, will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Pursuant to 5 U.S.C. 805(b), this final
rule is therefore exempt from the initial
and final regulatory flexibility analysis
requirements of section 603 and section
604. The reason for this certification is
because this rule is not likely to result in
a major increase in costs to consumers
or others, or to have other significant
adverse effects.

It is the general policy of the Veterans
Administration to allow time for
interested persons to participate in the
rulemaking process (38 CFR 1.12). Since
this amendment only implements
existing rules and establishes internal
procedures, the rulemaking process is
considered unnecessary in this instance.

List of Subjects in 41 CFR Parts 8-1 and
8-3

Government procurement, Small
business.

Approved: April 1, 1982.
Robert P. Nimmo,
Administrator.

41 CFR is amended as follows:

PART 8-1—GENERAL

1. New Subpart 8-1.15 is added
including new § 8-1.1502 to read as
follows:

Subpart 8-1.15 Options

§ 8-1.1502 Use of options.

(a) All solicitations developed
pursuant to Office of Management and
Budget Circular A-76 cost comparisons

will provide for two one-year renewal
options as prescribed in the FPR,
subpart 1-1.15. Requests to use less than
or more than this prescribed contract
period for A-76 cost comparisons will
be forwarded to the Assistant Deputy
Administrator for Procurement and
Supply (90).

(b) Each contract awarded with
renewal options and which is subject to
the Service Contract Act will use the
clause prescribed in FPR 1-12.904-3.

PART 8-3—PROCUREMENT BY
NEGOTIATION

2. Section 8-3.403 is amended by
revising paragraph (a) (2) and (3), and
paragraph (b), and by redesignating old
paragraphs (b) through (d) as
paragraphs (c) through (e), so that the
material reads as follows:

§8-3.403 Selection of contract type.

(a) Contracts for supplies or
nonpersonal services awarded pursuant
to Part 8-2 or this part shall be of the
following types:

{2) Firm fixed price for one (1) year
with options for succeeding years. (See
§ 8-1.15 and FPR 1-1.15.)

(3) Fixed price with an escalation
clause. (See FPR 1-3.404-3.)

(b) Contracts of the type specified in
paragraph (a)(3) of this section which
include an escalation provision other
than the price adjustment clause for
service contracts (FPR 1-12.904-3) will
require the prior approval of the
Assistant Deputy Administrator for
Procurement and Supply (90). The
request for approval will clearly set
forth the need for the provision.

(c) Contracts of the type specified in
paragraph (a) (2) and (3) of this section
will be entered into only when such
contracts are clearly shown to be
advantageous to the Veterans
Administration. The contracting officer
shall document the contract file to show
the specific and compelling reasons for
the selection of the particular type
contract. P

(d) Any contract involving direct
obligation of appropriations and which
extends beyond the appropriation of the
year in which the contract period begins
or which is for more than 1 fiscal year,
shall contain provisions to the effect
that:

(1) It is made for the period covered
by the contract, subject to the
availability of appropriations in the
ensuing year(s), and

(2) No service will be performed by
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the contractor after September 30 of
each fiscal year unless and until
specifically authorized by the
contracting officer or representative.

(e) Architect-engineer contracts,
construction contracts, or professional
engineer contracts, financed by “no year
appropriations” are not subnject to the
requirements of paragraph (d) of this
section.

3.In § 8-3.450-1, the introductory line
of paragraph (b)(1) is amended to read
as follows:

§8-3.450-1 Letters of availability.

(b) Policy. (1) Unless specifically
authorized by the Assistant Deputy
Administrator for Procurement and
Supply, letters of availability will not be
utilized for the following reasons:

(38 U.S.C. 210(c); 40 U.S.C. 486{c))
[FR Doc. 82-9737 Filed 4-8-82; 8:45 am)
BILLING CODE 8320-01-M

41 CFR Part 8-95

Loan Guaranty Program

AGENCY: Veterans Administration.
ACTION: Final rule.

SUMMARY: Veterans Administration
Procurement Regulations authorize
Directors, VA Regional Offices, to
purchase supplies and services for the
repair of real property acquired through
the Loan Guaranty Program up to $4,000,
without the approval of the Chief
Benefits Director. Due to the substantial
increase in the number of contract
actions in excess of $4,000, it is

proposed that the dollar threshold be
increased to $5,000. This change revises
Veterans Administration Procurement
Regulations by increasing the dollar
threshold above which contracts for
property management of VA owned
properties must be reviewed and
approved by the Chief Benefits Director.
EFFECTIVE DATE: This rule is effective
April 1, 1982,

F?R FURTHER INFORMATION CONTACT:
Tim Ganous, Policy and Interagency
Service, Office of Procurement and
Supply, 810 Vermont Avenue NW.,

Washington, D.C. 20420, Telephone (202)
389-2334,

SUPPLEMENTARY INFORMATION: The
Administrator hereby certifies that this
final rule, if promulgated, will not have a
significant economic impact on a
substantial number of small entities as
tbey are defined in the Regulatory
Flexibility Act, 5 U.S.C. 801-612.

Pursuant to 5 U.S.C. 605(b), this final

rule is therefore exempt from the initial

and final regulatory flexibility analysis

requirements of Section 603 and Section

604. The reason for this certification is

because this rule is not likely to result in

a major increase in costs to consumers
or others, or to have other significant
adverse effects.

It is the general policy of the Veterans
Administration to allow time for
interested persons to participate in the
rulemaking process (38 CFR 1.12). Since
this amendment only affects internal
procedures, the rulemaking process is
considered unnecessary in this instance.

List of Subjects in 41 CFR Chapter 8-95

Education, government procurement,
vocational rehabilitation.

Approved: April 1, 1982.
Robert P. Nimmo,
Administrator.

PART 8-95—LOAN GUARANTY AND
EDUCATION AND REHABILITATION
PROGRAMS

Part 8-95 of Chapter 8, Title 41, CFR is
amended as follows:

In § 8-95.102, paragraphs (a), (b) and
(c) are revised to read as follows:

§8-95.102 Authorization for repairs to
properties.

(a) Except as provided in this subpart,
Directors, VA Regional Offices, are
authorized to purchase supplies and
services for the repair to any Veterans
Administration property acquired under
chapter 37, title 38, United States Code,
where the cost does not exceed $5,000
on any single transaction.

(b) In those cases where the
expenditure is known or estimated to
exceed $5,000, the request, together with
the loan guaranty folder, will be
forwarded to the Chief Benefits Director
for approval.

(c) During the period when the
Veterans Administration has assumed
custody of the property from a holder
and prior to its conveyance to the
Veterans Administration pursuant to 38
CFR 36.43210, repairs are authorized not
in excess of $2,000 when appropriate to
make the property ready for sale at an
earlier date than would otherwise be
possible if the repair program was
delayed until such time as the Veterans
Administration acquired absolute title.

* * - * »

(38 U.S.C. 210(c}); 40 U.S.C. 486(c})
[FR Doc. 82-9736 Filed 4-8-82: 845 am]
BILLING CODE 8320-01-M

FEDERAL COMMUNICATIONS
COMMISSION ¢

47 CFR Parts 0, 1, 81, 83, and 87

Commission Organization, Practice
and Procedure, Stations on Land in the
Maritime Services, Services on
Shipboard in the Maritime Services,
and Aviation Services; Editorial
Amendment

AGENCY: Federal Communications
Commission. -
ACTION: Final rule.

SUMMARY: This action is to editorially
update mailing addresses and
references to forms, delete obsolete
terms and dates, correct errors, and
clarify certain emission definitions in
our rules which affect the aviation and
marine services. These amendments will
make the affected rule sections
accurate.

EFFECTIVE DATE: April 12, 1982.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Charles D. Fisher, Private Radio Bureau
(202) 832-7175.

SUPPLEMENTARY INFORMATION:
Order

Adopted: March 25, 1982.
Released: March 29, 1982.

In the matter of editorial amendment
of Parts 0, 81, 83 and 87 of the
Commission’s Rules and Regulations
which affect the Aviation and Marine
services.

1. By this Order, it is intended to
editorially update, correct, and clarify
certain sections of Parts 0, 1, 81, 83 and
87 which affect the aviation and marine
services. The affected sections are
§§ 0.314(g), 1.741, 1.912 (c) and (d), 1.931,
81,131(g), 81.132(f), 81.203(a), 83.104,
83.105, 83.243 and 87.253 (a) and ().

2, Authority for this action appears in
Sections 4(i), and 303(r) of the
Communications Act of 1934, as
amended, and in Sections 0.231(d) of the
Commission’s Rules and Regulations.
Since the amendment is editorial in
nature, the public notice, procedure and
effective date provisions of 5 U.S.C. 553
do not apply.

3. Regarding questions on matter
covered in this document contact
Charles D. Fisher, (202) 632-7175.

4. In view of the above, it is ordered,
That the rule amendments set forth in
the attached Appendix are adopted
effective April 12, 1982.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 154, 303, 307)
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Federal Communications Commission.
Edward J. Minkel,
Managing Director.

Appendix

Parts 0, 1, 81, 83 and 87 of Chapter I of
Title 47 of the Code of Federal
Regulations are amended as follows:

PART 0—COMMISSION
ORGANIZATION

§0.314 [Amended]

In § 0.314, paragraph (g) is removed
and designated reserved.

PART 1—PRACTICE AND PROCEDURE

§ 1.741 [Amended]

1. In § 1.741, reference to Part 85 is
removed in lines 5 and 10.

2. In § 1.912, paragraphs (c) and (d)
are revised to read as follows:

§ 1,912 Where applications are to be filed.

(c) Formal applications for ship
station licenses for use of
radiotelephone or radar transmitting
apparatus or both, and applications for
modification of such licenses shall be
filed on FCC Form 506 and in
accordance with the instructions on that
form.

(d) All formal applications for Radio
Control (R/C) or Citizens Band (CB)
new, modified, or renewal station
authorizations shall be submitted to the
Commission's office, Gettysburg,
Pennsylvania 17325, All formal
applications for ship station licenses
(FCC Forms 506 and 405-B) shall be
submitted to the Commission's office,
Box 1040, Gettysburg, Pennsylvania
17325. All formal applications for
aircraft station licenses (FCC Forms 404
and 405-B) or for ground station
authorization in the aviation service
(FCC Form 406) shall be submitted to the:
Commission's office, Box 1030,
Cettysburg, Pennsylvania 17325. Any
special requests or applications for
special temporary authority concerning
a Radio Control (R/C) or Citizens Band
(CB) station and all applications for
General Mobile Radio Service station
licenses shall be filed in accordance
with paragraph (e) of this section.

- . -

§1.922 [Amended]

3. In § 1,922, reference to FCC Forms
501 and 502 is removed and the title of
FCC Form 503 is revised to read:
Application for Land Radio Station
License in the Maritime Services.

§ 1931 [Removed and reserved]

4. Section 1.931 is removed and
designated reserved.

PART 81—STATIONS ON LAND IN THE
MARITIME SERVICES AND ALASKA—
PUBLIC FIXED STATIONS

§81.131 [Amended]

1. In § 81.131(g) any reference to
footnote 2 is removed and footnotes 1
and 2 are removed.

2. In § 81.132, paragraph (f) is revised
to read as follows:

§81.132 Authorized classes of emission.

* - * - -

(f) For the purpose of this part, A3
emission is double sideband telephony;
A3A emission is single sideband,
reduced carrier; A3H is single sideband,
full carrier; and A3] emission is single
sideband, suppressed carrier.

* * * * -

§81.203 [Amended]

3. In § 81.203(a), any reference to
footnote 1 is removed and footnote 1 is
removed.

PART 83—STATIONS ON SHIPBOARD
IN THE MARITIME SERVICES

1. In § 83.104, paragraph (h)(1) is
revised to read as follows:

§83.104 Operating controls.

- * » * *

(h)(1) Subject to the provisions of
paragraph (h)(2) of this section, each
ship station using telegraphy on
frequencies within the band 405 kHz to
510 kHz must, with respect to the use of
any transmitter capable of a plate input
power in excess of 450 watts and
completed in construction subsequent to
January 1, 1952, be provided with an
arrangement readily permitting the use
of a plate input power for telegraphy
which is not in excess of 200 watts. Each
such transmitter shall be furnished with
a durable nameplate with the month and
year of its completion permanently
inscribed thereon.

* - * * -

2.In § 83.105, paragraph (a) is revised
to read as follows:

§83.105 Required channels for
radiotelegraphy.

(a) Each ship station using telegraphy
on frequencies within the band 405-510
kHz shall be capable of:

- - * * -

§83.243 [Amended]

PART 87—AVIATION SERVICES )

§ 87.253 [Amended]
3. In § 87.253, the reference to footnote

1 listed in paragraphs (a)(1) and (c) is
removed and footnote 1 is removed.
[FR Doc. 82-9636 Filed 4-8-82; 8:45 am|

BILLING CODE 6712-01-M

47 CFR Part 73 A
[BC Docket No. 81-631; RM-3908]

FM Broadcast Station in Camden,
Alabama; Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
FM Channel 272A to Camden, Alabama,
in response to a petition filed by Harry
A. Taylor, The assignment could provide
Camden with a first local FM and
second nighttime aural broadcast
service.

EFFECTIVE DATE: June 4, 1982..

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554,

FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION:

Report and Order—Proceeding
Terminated

Adopted: March 26, 1982.
Released: April 5, 1982.

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations. (Camden, Alabama).

1. The Commission has before it for
consideration a Notice of Proposed Rule
Making, 46 FR 46352, published
September 18, 1981, in response to a
petition filed by Harry A. Taylor
(“petitioner”), proposing the assignment
of FM Channel 272A to Camden,
Alabama, as that community's first FM
assignment. Supporting comments were
filed by petitioner in which he
reaffirmed his intent to apply for the
channel, if assigned. No oppositions to
the proposal were received.

2. Camden (population 2,408)," the seal
of Wilcox County (population 14,755), is
located in south central Alabama,
approximately 100 kilometers (62 miles)
southwest of Montgomery. It is currently
served by full-time AM Station WCOX.
Channel 272A could be assigned to
Camden consistent with the minimum
distance separation requirements of
§ 73.207 of the Rules.

3. In support of his proposal, petitioner
submitted information with respect to

! Population figures are derived from the 1980 U.S.
Census, Advance Reports.
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Camden which is persuasive as to its
need for a first FM channel assignment.

4. We believe that the public interest
would be served by the assignment of
Channel 272A to Camden, Alabama. An
interest has been shown for its use, and
such an assignment would provide the
community with an FM station which
could render a first FM and second
nighttime aural broadcast service.

5. Accordingly, pursuant to the
authority contained in sections 4(i),
5(d)(1), 303 (g) and (r), and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.281 and 0.204(b) of
the Commission's Rules, it is ordered,
that effective June 4, 1982, the FM Table
of Assignmerits, § 73.202(b) of the
Commission's Rules, is amended as
follows:

City No.

Camden, Alabama. 272A

6. It is further ordered, That this
proceeding is terminated.

7. For further information concerning
the above, contact Nancy V. Joyner,
Broadcast Bureau, (202) 632-7792.

List of Subjects in 47 CFR Part 73
Radio, Television.

(Secs. 4, 303, 48 stat., as amended, 1066, 1082
(47 U.S.C. 154, 303))

Federal Communications Commission.

Roderick K. Porter,
Chief, Policy and Rules Division, Broadcast
Bureau.

|FR Doc. 82-8630 Filed 4-8-82; 8:45 am}
BILLING CODE 6712-01-M

47 CFR Part 73
{BC Docket No. 81-629; RM-3900]

FM Broadcast Station in Downs,
Kansas; Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action taken herein assigns
Class C FM Channel 231 to Downs,
Kansas, in response to a petition filed by
Ernest McRae and Jerry T. Venable. The
assignment could provide Downs with a
first local aural broadcast service. .
CATE: Effective June 4, 1982.

ADDRESS: Federal Communications
‘“ommission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION:

Report and order—Proceeding
terminated

Adopted: March 29, 1982.
Released: April 5, 1982.

In the matter of Amendment of
§ 73.202(b), table of assignments, FM
Broadcast Stations. (Downs, Kansas).

1. The Commission has under
consideration the Notice of Proposed
Rule Making herein, 46 FR 46353,
published September 18, 1981, in
response to a petition filed by Ernest
McRae and Jerry T. Venable
("petitioners™), proposing the
assignment of Class C Channel 231 to
Downs, Kansas, as that community's
first FM assignment.’ Supporting
comments were filed by petitioners in
which they reaffirmed their intention to
apply for the channel, if assigned. No
oppositions to the proposal were
received.

2, Downs (population 1,324),%in
Osborne County (population 5.959), is
located approximately 224 kilometers
(140 miles) northwest of Wichita,
Kansas. It is currently devoid of local
broadcast service. Channel 231 can be
assigned to Downs in conformity with
the requirements of Section 73.207 of the
Commission’s Rules, provided the
transmitter site is located 2.3 miles
northwest of the community to avoid
short-spacing to Station KYEZ (Channel
229) in Salina, Kansas.

3. In its comments, petitioners
incorporated by reference the
information in the Notice which
demonstrated the need for a first FM
assignment to Downs, Kansas,

4. Although the usual practice is to
assign a Class A channel to a
community the size of Downs,
petitioners assert that the proposed
assignmentWould provide a first FM
service to 19,021 persons in an area
encompassing 7,621 square kilometers
(2,977 square miles), and a second FM
service to 8,621 persons within an area
of 3,724 square kilometers (1,455 square
miles). Additionally, petitioners state
that the assignment will provide a first
aural service to 15,809 persons in an
area of 5,880 square kilometers (2,297
square miles), and a second aural

! Petitioners previously requested the assignment
of FM Channel 231 to Smith Center, Kansas (BC
Docket No. 80-518). However, that petition was
dismissed at the petitioners’ request, 46 FR 30518,
published June 9, 1981.

*Population figures are derived from the 1980 U.S,

Census, Advance Reports.

service to 4,191 persons residing in an
area of 2,375 square kilometers {928
square miles).

5. In the Notice, we stated that the
assignment of Channel 231 to Downs,
Kansas, would cause preclusion on
Channels 228A, 230, 231 and 232.
However, petitioners stated that
alternate channels are available to those
precluded communities which contain a
population in excess of 500.

6. In view of the above, we believe
that the public interest would be served
by the assignment of Channel 231 to
Downs, Kansas. An interest has been
shown for its use and the proposal
would provide a first and second FM
service as well as first and second aural
service to substantial areas and
populations.

7. Accordingly, pursuant to the
authority contained in Sections 4(i),
5(d)(1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.204(b) and 0.281 of
the Commission’s Rules, it is ordered,
That effective June 4, 1982, the FM Table
of Assignments § 73.202(b) of the
Commission’s rules, is amended for the
community listed below:

Downs, Kans. ol 231

8. It is further ordered, That this
proceeding is terminated.

9. For further information concerning
the above, contact Nancy V. Joyner,
Broadcast Bureau, (202) 632-7792.

List of Subject in 47 CFR Part 73

Radio, Television.
(Secs. 4, 303, 48 stat., as amended, 1066, 1082
(47 U.S.C. 154, 303))
Federal Communications Commission,
Roderick K. Porter,
Chief, Policy and Rules Division Broadcast
Bureau.
|FR Doc. 82-9629 Filed 4-8-82: 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[BC Docket No. 81-636; RM-3917)

FM Broadcast Station in Ada,
Minnesota; Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.
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SUMMARY: Action taken herein assigns
FM Channel 292A to Ada, Minnesota, in
response to a petition filed by Cecil
Malme. The assignment could provide
Ada with a first local aural service.

DATE: Effective June 4, 1982.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Nancy V. Joyner, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION:

Report and Order—Proceeding
Terminated

Adopted: March 29, 1982,
Released: April 5, 1982.

In the matter of amendment of
§ 73.202(b), table of assignments, FM
broadcast stations. (Ada, Minnesota).

1. The Commission has under
consideration the Notice of Proposed
Rule Making, 46 FR 47477, published
September 28, 1981, in response to a
petition filed by Cecil Malme
(“petitioner"”), proposing the assignment
of FM Channel 292A to Ada, Minnesota,
as that community’s first assignment.
Supporting comments were filed by
petitioner in which he reaffirmed his
intent to apply for the channel, if
assigned. No oppositions to the proposal
were received.

2. Ada (population 1,971)," the seat of
Norman County (population 9,379), is
located approximately 360 kilometers
(225 miles) northwest of Minneapolis,
Minnesota. It presently is devoid of
local aural service. Channel 292A can be
assigned to Ada consistent with the
minimum distance separation
requirements of Section 73.207 of the
Commission's Rules.

3. In his comments, petitioner
incorporated by reference the
information contained in the Notice
which demonstrated the need for a first
FM assignment to Ada, Minnesota.

4. We believe that the public interest
would be served by the assignment of
Channel 292A to Ada, Minnesota. An
interest has been shown for its use, and
such an assignment would provide the
community with an FM station which
could render a first local aural
broadcast service.

5. Canadian concurrence in the
assignment has been obtained.

6. Accordingly, pursuant to the
authority contained in sections 4(i),
5(d)(1), 303 (g) and (r) and 307(b) of the
Communications Act of 1934, as
amended, and §§ 0.204(b) and 0.281 of
the Commission's rules, it is ordered,

! Population figures are derived from the 1980 U.S.
Census, Advance Reports.

That effective June 4, 1982, the FM Table
of Assignments, § 73.202(b) of the
Commission's rules, is amended for the
community listed as follows:

Ada, Minn 292A

7.1t is further ordered, That this
proceeding is terminated.

8. For further information concerning
the above, contact Nancy V. Joyner,
Broadcast Bureau, (202) 632-7792.

List of Subjects in 47 CFR Part 73

Radio, Television.

(Secs. 4, 303, 48 Stat., as amended, 1066, 1082
(47 U.S.C. 154, 303))

Federal Communications Commission.

Roderick K. Porter,

Chief, Policy and Rules Division, Broadcast
Bureau.

[FR Doc. 82-9628 Filed 4-8-82; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 73
[BC Docket No. 81-811; RM-3944]

FM Broadcast Station in Raymond,
Washington; Changes in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule,

suUMMARY: This action assigns Channel
249 to Raymond, Washington, in
response to a petition filed by David E.
Gauger. The assigned channel could
provide a first FM broadcast service to
Raymond.

DATE: Effective June 4, 1982.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION:

Report and Order—Proceeding
Terminated

Adopted: March 26, 1982.
Released: April 5, 1982.

By the Chief, Policy and Rules
Division:

In the matter of amendment of
§ 73.202(b), table of assignments, FM
broadcast stations (Raymond,
Washington).

1. The Commission has under
consideration a Notice of Proposed Rule

Making, 46 FR 58727 published
December 3, 1981, which seeks the
assignment of Channel 249A to
Raymond, Washington, in response to a
petition filed by David E. Gauger
(“petitioner”). Comments supporting the
proposal were filed by the petitioner,
stating that he would apply for the
channel, if assigned. No oppositions to
the proposal were received.

2. Raymond (population 2,991), in
Pacific County (population 17,237), is
located approximately 80 kilometers (50
miles) southwest of Olympia,
Washington. It is served by full-time AM
Station KAPA.

3. We have determined that the public
interest would be served by the
proposed assignment, inasmuch as it
would provide Raymond with a first
local FM and second nighttime aural
broadcast service. The assignment can
be made in compliance with the
minimum distance separation =
requirements.

4. Canadian concurrence in the
assignment of Channel 249A to
Raymond, Washington, has been
obtained.

5. In view of the foregoing and
pursuant to the authority contained in
sections 4(i), 5(d)(1), 303 (g) and (r) and
307(b) of the Communications Act of
1934, as amended, and §§ 0.281 and
0.204(b) of the Commission's Rules, it is
ordered, That effective June 4, 1982, the
FM Table of Assignments, § 73.202(b) of
the Rules, is amended with regard to
Raymond, Washington, as follows:

R d, Wash

y

6. It is further ordered, That this
proceeding is terminated.

7. For further information concerning
this proceeding, contact Montrose H.
Tyree, Broadcast Bureau (202) 632-7792.

List of Subjects in 47 CFR Part 73

Radio, Television.
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082;
47 U.S.C. 154, 303))
Federal Communications Commission.
Roderick K. Porter,
Chief, Policy and Rules Division Broadcast
Bureau.
[FR Doc. 82-0627 Filed 4-8-82; 8:45 am)
BILLING CODE 6712-01-M

! Population figures are taken from the 1980 U.S.
Census, Advanced Reports.
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47 CFR Part 90

[PR Docket No. 80-416; RM~3428; FCC 82~
134]

private Land Mobile Radio Services;
Amendment of the Commission’s
Rules To Expand the Use of Digital
Voice Modulation Generally to the
Private Radio Services

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

sumMARY: The Federal Communications
Commission is adopting Rules which
will permit users in the Public Safety,
Industrial, and Land Transportation
Radio Services on frequencies which are
coordinated to employ digital voice
emission. Security of plant and
processes prompted the need for rules
which will enable users to employ
equipment for transmission of

scrambled voice which will be
unintelligible to unauthorized listeners.

DATES: Effective date May 10, 1981.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Arthur C. King or Keith Plourd, Private
Radio Bureau, (202) 632-6497.
SUPPLEMENTARY INFORMATION: In the
matter of amendment of Part 90 of the
Commission's rules and regulations to
expand the use of digital voice -
modulation generally to the private
radio services. Second report and order.

Adopted: March 18, 1982.
Released: April 1, 1982.

1. On April 23, 1981, the Commission
adopted a Further Notice of Proposed
Rulemaking (FNPRM)] in this proceeding.
It was released on May 12, 1981 and
appeared in the Federal Register at 46
FR 27729, FCC 81-187. Our initial Notice
of Proposed Rule Making in this matter
had been released on August 15, 1980 in
response to a petition for rulemaking
(RM-3428) submitted by the Utilities
Telecommunications Council (UTC).*
This petition had requested the
Commission to amend its rules to allow
the use of digital voice modulation
techniques (Z.e. F3Y 2 emission) in the
Power Radio Service. In support, UTC
had argued the need for security of

' Notice of Proposed Rulemaking, PR Docket No.
60-416, FCC 80-447, adopted July 23, 1980, released
August 15, 1980,

*The emission designators shown herein and in
the FCC Rules and Regulations do not conform with
lhosg specified by the 1978 World Administrative
Rad_lo Conference. Such designators therefore are
subject to change in the future. The matter of
mission designators is being treated in General
Docket 80-739, Implementation of the Final Acts of
the World Administrative Radio Confere:

communications in this radio service
and pointed out that the Commission
had previously allowed the use of digital
voice modulation in the Police and Fire
Radio Services in recognition of their
security of communications
requirements.® The comments in
response to our Notice of Proposed Rule
Making not only endorsed extending
digital voice modulation beyond the
Police and Fire Radio Services to the
Power Radio Service, but also urged that
this capability be allowed in a variety of
other radio services. Therefore, on April
23, 1981 we simultaneously adopted a
Report and Order authorizing digital
voice modulation to the Power Radio
Service, * and the above referenced
Further Notice of Proposed Rule Making,
proposing to amend Part 90 of our Rules
and Regulations to permit the use of
digital voice systems in all of the private
land mobile radio services. Under our
proposal, this use was to be
coordinated, and on a secondary, non-
interference basis.® y

2. Comments on this proposal were
received from:

Association of American Railroads (AAR)

Central Committee on Telecommunications of
the American Petroleum Institute (API)

General Electric Company (GE)

Manufacturers Radio Frequency Advisory
Committee (MRFAC)

Motorola, Inc. (Motorola)

National Association of Business and
Educational Radio Inc. (NABER)

Special Industrial Radio Service Association
(SIRSA)

Zirkelbach Refrigeration, Inc.

Reply comments were received from
Motorola.

Comments

3. With the exception of the General
Electric Company, the parties who
commented favored the adoption of
rules to permit digital voice modulation
in the private land mobile radio
services. There was also significant
sentiment expressed that it should be
permitted on a primary rather than a
secondary basis. In urging the adoption
of final rules, all who commented agreed
that many Part 90 eligibles, for a variety
of reasons, require security of
communications. For example, John L.

*See, Report and Order, Docket No. 21142, FCC
79-70, released February 9, 1978; Second Report and
Order, Docket No, 21142, FCC 79-756, released
December 3, 1979,

* First Report and Order, PR Docket No. 80416,
FCC 81-186, adopted April 23, 1981, released May
11, 1981,

*Secondary operation is defined in 47 CFR 90.7 as
radio communications which may not cause
interference to operations authorized on a primary
basis and which are not protected from interference
from those primary operations.

Zirkelbach Refrigeration, Inc. argued in
support of this proposal:

I believe it will be useful for several
reasons. It would allow business to protect
themselves from competitors who monitor
them and private their customers. It would
prevent the unauthorized use of priated
information. Many licensees do not know it is
legal to listen but illegal to use or repeat such
information. I have even had judges in local
courts allow evidence obtained by use of
scanners, etc., admitted in court! The
ignorance of the law is widespread.

The General Electric Co., in the same
vein, stated:

GE accepts the fact that voice privacy
requirements are not limited to only those
services that directly affect public safety
matters, although it is abundantly clear that
the public interest required that the
Commission focus its first attention there.
Not to be overlooked, however, is the less
compelling, but nevertheless important
consideration of offering the same privacy to
those licensees who use the radio spectrum
for less critical types of communications.—
Comments, General Electric Co. p. 2.

The Manufacturers Radio Frequency
Advisory Committee pointed out:

It has become increasingly apparent that
analog scrambling techniques are not
adequate for use in high priority secure
communications. The quality of the
descrambled audio signal has ranged from
poor to unintelligible, particularly when a
mobile relay system was employed.
Moreover, tests on one existing system show
that, after some training and practice,
personnel attempting to overcome the
security of analog scrambling were able to
descramble the coded information to a
significant degree, sufficient at least to
determine the substance of the scrambled
message. For these reasons, existing analog
scrambling techniques cannot be relied upon
to provide security to a user's
communications.

- - - * -

There are two distinct needs for secure
communications in the MRS which cannot be
satisfactorily met with analog
communications, First, there is a requirement
for security in law enforcement-type
activities undertaken by the manufacturer
with regard to its plant area. Many
manufacturing plants are literally self-
contained communities, with their own fire
and police-security operations * * *. The
second area of concern in which secure
communications are required is determined
by the type of manufacturing process to be
secured. Many manufacturing processes are
involved in matters of national security and
defense. Movement of goods, chemicals and
metal within and around a plant area, for
example, requires totally secure operations,
not only to avoid theft, but also to insure
against inadvertent incidents which could
increase the danger of life and property.—
Comments of MRFAC pp. 2-5.

Similar views were echoed by SIRSA,
API and NABER. "Analog scrambling
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devices are used in the Special
Industrial Radio Service in the more
competitive industries * * *.In light of
the proprietary nature of some
communications related to the
exploration of minerals or the need for
operational security * * * SIRSA
believes that some licensees may wish
to take advantage of * * * digital voice
systems.”" Comments, SIRSA p. 5; “There
are growing requirements for secure
mobile radio communications in the oil
and gas industries that operate systems
in both the Petroleum and
Manufacturers Radio Services."
Comments, API p. 7; “Users in the
Business Radio Service include a wide
variety of businesses with varying needs
and degrees for secure communications
from other parties. In this regard,
NABER supports the Commission’s
proposal to make such digital voice
systems available to users in the
Business Radio Service and thereby
allow users with particular security
requirements to have such an option
available to them." Comments, NABER

p- 2.

4. General Electric, nonetheless, did
express reservations concerning the
proposal, and opposed adoption of rules
implementing digital voice systems at
this time:

The Commission has proposed a secondary
non-interference rule as'a protection against
cluttering the voice bands with digital
information, Although this signals the
Commission's intentions of maintaining the
privacy of land mobile communications, GE
wonders if this is entirely adequate.
Specifically, the Commission must carefully
weigh the advisability of applying the
technology to services which, unlike the
public safety services, make extensive use of
tertiary and off-set assignments * * *. What
is troublesome is to speculate on whether a
proliferation of digital scrambling will stultify
the increased use of the offset channels in,
say, the Business Radio Service—Comments,
GEp. 8. :

GE also says:

This proceeding and the findings of Docket
21142 would seem to enhance its (digital
communications) prominence as a modern
day technology. However, again GE must
entreat the Commission to consider a
possible conflict with its existing non-voice
requirements * * *. Unless the Commission
field offices are furnished with elaborate
code key information, it would appear
improbable that digital non-voice messages
could be distinguished from digital voice
messages. Accordingly, this suggests that the
Commission's enforcement of the 2 second
rule would be seriously impaired.—/d. p. 4.¢

47 CFR 90.233 provides: Maximum duration of a
transmission for each distinct non-voice message,
{ncluding automatic repeats fo the message, may not
exceed 2 seconds.

5. Finally, GE raises questions with
regard to the ability of co-channel users
to monitor the channel and avoid
causing interference:

GE has a further concern that relates to
monitoring. The pseudo-random (noise-like)
characteristic of digital voice modulation will
be exceedingly difficult to detect and monitor
by a co-channel analog user. For instance, the
level of noise will have an FM receiver in full
limiting, thus resulting in little audible
difference between noise and digital
scrambled signal. Further, a digital scrambled
signal will have the propensity of keeping a
conventional noise squelched receiver solidly
squelched, These incompatibilities will
preclude a co-channel user from monitoring a
scrambled signal prior to transmitting,
thereby increasing the incidence of disruptive
co-channel interference.—Id. p. 4.

6. GE's final point is a suggestion that
the proposal for expanding digital voice
modulation be “tabled" until such time
as the Commission can deliberate the
issues in Docket 80—440 7 to avoid the
preclusionary effect of cluttering the
channel's spacing in advance.”

7. Motorola, Inc., on the other hand,
argues in response that GE's concern
about tertiary channel use is'misplaced:

The data which Motorola supplied in its
earlier filings in Docket 21142 clearly
indicates that there is noneed to treat
tertiary channel interference differently than
adjacent or co-channel interference. (See
Motorola's Comments filed in Docket No.
21142, paragraphs 16-26.)—Comments of
Motorola, pp. 1-2.

With regard to issues of co-channel
users and problems of interference,
Motorola says:

Further, as previously stated, DVP [digital
voice privacy) has not produced any known
complaints of interference from any of its
present users in the Police and Fire Services
as well as those licensees who have been
granted waivers to operate DVPin other
services.—id. p. 2.

With regard to the proceeding in
Docket No. 80-240, Motorola states:

Docket 80-440 is an inguiry to examine
technologies which are still in their
embryonic or developmental stage: digital
voice modulation is here today and it is
working. A decision to enfold the disposition
of F8Y emission into Docket 80-440 will delay
an FCC Decision in the face of demonstrated
user demand without a sound technical or
policy basis.—Reply Comments of Motorola,
p. 2

Secondary vs. Primary Status

8. The parties who commented split
on the issue of whether a digital voice
system should be a secondary or a

? Notice of Inquiry, PR Docket 80-440, 46 FR
17813, adopted March 5, 1981. This proceeding
inquires about the use of narrow band technologies
in the private land mobile radio services.

primary use of thé channel. MRFAC, for
example, says:

But in a service like the MRS
(Manufacturers Radio Service) which is
highly coordinated, and where through
engineering design, substantial frequency re-
use on a geographical separation basis is the
primary mode for channel sharing, licensees
desiring to use digital voice technology
should be able to do so on & primary basis,
operating co-equal to any analog systems
which may be sharing the channel.—
Comments of MRFAC, p. 8.

This view is shared by the
Association of American Railroads, the
National Association of Business and
Educational Radio, Inc. and Motorola.
“AAR suggests that use of digital voice
be permitted on a primary basis based
on the experience of the Police and Fire
Radio Services." Comments AAR p. 2;
“NABER also questions the
Commission's proposal to limit use of
digital voice operation only to a
secondary non-interference basis. Given
the fact that there is little evidence of
interference when digital is used on a
coordinated frequency there appears to
be little rationale to support limiting its
use on a secondary basis.” Comments of
NABER p. 3. Motorola, in its comments,
takes the following position:

The only area of controversy which is
apparent from the comments filed (save
General Electric's general objection) is
whether digital voice modulation would be
allowed on a primary or secondary status. As
Motorola has repeatedly stated, we are not
aware of any reported cases of adjacent or
co-channel interference from the use of F3Y
emission. APCO, the single experienced
coordinator of this technique, not only agrees
with this evaluation but has urged the FCC to
extend the use of F3Y to the Local
Government Radio Service * * *. The time is
ripe for a decision to be made, Systems
utilizing digital voice modulation techniques
are presently operating in three radio
services on a primary basis. Waivers have
been authorized on a primary basis. Should
the Commission extend F3Y emission to the
other services with a secondary status, only
confusion will inevitably result. Some nsers
will have to assume a burden of
demonstrating non-interference while others
will not * * *. We urge the Commission to
resolve this area once and for all by
authorizing the use of F3Y emission on a
primary basis and to do so as expeditiously
as possible—Reply Comments of Motorola,
p. 3.

9. The American Petroleum Institute
took a contrary position, however:

Nevertheless, the Central Committee
continues to be concerned that interference
may develop where systems are operated on
a co-channel basis in close proximity to one¢
another* * *. Conseguently, the Central
Committee specifically endorses that portion
of the Commission's proposal that would
permit the use of digital voice systems only
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on a secondary non-interference basis after it
has been frequency coordinated and
specifically authorized by the Commission.—
Comments of API, p. 6.

API's concern was shared by the
Special Industrial Radio Service
Assotiation, Inc.:

Although we are not thoroughly convinced
that digital voice systems will not pose
problems when used in services with heavy
frequency sharing, we are hopeful that the
safeguards offered by frequency coordination
and licensing on a secondary, non-
interference basis will ease any negative
results that might flow from the widespread
use of digital voice systems in the Special
Industrial Radio Service.—Comments of
SIRSA, pp. 7-8.

Coordination

10. The parties who commented
universally supported the Commission's
proposal to require frequency
coordination for the use of F3Y
emission.

Miscellaneous Comments.

11. API also urged the Commission to
give “serious consideration™ to requiring
that licensees of digital voice systems
incorporate into their facilities an
automatic station identifier employing
Morse Code so that any interference
caused by digital voice systems could be
identified with the least amount of
difficulty.®

12. AAR argued that our proposal
relating to rule 90.207 should also be
modified to eliminate the two second
limitation on the transmission of data
information:

In the proposed revision § 90.207(a)
reference is made to *Authorization to use
F3Y emission is construed to include the use
of F9Y (digital data) emission subject to the
provision of paragraphs (a), (b), and (d) of
Section 90.233." AAR would question the
appropriateness of this limitation since
“scrambling is scrambling” and the effects
from the standpoint of other users or adjacent
channel users would be the same.
Accordingly, it is suggesed that the reference
1o “subject to the provisions of paragraphs
(a), (b), and (d) of § 80.233" be deleted from
the proposed amended § 90.207(a).—
Comments of AAR, p. 2.

13. MRFAC, with regard to the subject
of frequency coordination, expressed its
view that the Commission should
spe'cxf_y that any use of the F3Y or F9Y
emission, whether as an initial part of

e system design or as an add-on
O —

" APl urged in the alternative, should the
Commission determine not to impose this
fequirement, that the Commission remind each

censee of a digital voice system of its obligation to
Comply fully with the station identification
Provisions of 47 CFR 90.207(a)(5) (Types of
emu_a‘smn) to provide such station identification with
the “scrambling device disengaged." SIRSA also
endorsed this latter approach,

capability to an existing system, should
be coordinated in accordance with the
Commission's frequency coordination
requirements.?

Decision

14. We have reviewed the comments
and replies and we have decided, for the
reasons discussed below, to extend
digital voice modulation capability, on a
co-equal primary basis throughout the
private land mobile radio services.

15. As an initial point, the comments
clearly evidence a need in many of the
affected radio services for digital voice
communications to secure both life and
property. It is also clear that the
technology to do this exists and is
available. We conclude that the public
interest is served by adopting rules to
facilitate the satisfaction of this need
and that further delay in this regard is
not warranted.

16. The central issues, in our view, are
(1) the compatibility of digital voice and
analog voice systems, and (2) our ability
to monitor channel usage to assure rule
compliance, The comments and our
experience to date reveal no evidence of
interference between digital voice and
analog systems. This is so despite the
fact that digital voice has been :
authorized on a coequal basis in three of
the private radio services, and in several
others under waiver. We, therefore,
decide to authorize the use of this
technology on all private land mobile
radio service frequencies whose use is
coordinated. We also decide that the
status of these systems should be
primary and not subject to the
subordinate, secondary status we
initially proposed. We agree with the
view expressed by the ARR that given
the fact that there is little evidence of
interference when digital voice systems
are used on a coordinated basis, there
appears to be little rationale for
imposing secondary status.

17, With regard to GE’s arguments
that digital voice systems will “stultify"
the use of off-set channels, we note that
off-set operations are secondary in
nature and must give way in a situation
of conflict. We hasten to add, however,
that GE provided no evidence that
digital voice systems would prove
incompatible with off-set operations.
Furthermore, we believe the
coordination process should do much to
eliminate the likelihood of this becoming
a serious problem in the foreseeable
future.

*In this regard MRFAC further states that if an
applicant or licensee elects to satisfy the frequency
coordination requirements through an engineering
field study, that the Commission should specify that
some frequency search beyond “mere monitoring”
must be employed. MRFAC Comments p. 6.

18. Regarding the request that we
delay a decision in this proceeding
pending the outcome of Docket No. 80—
440, we conclude this is not warranted.
There is an existing need for digital
voice systems, as evidenced by the
record in this proceeding and the
applications which we continue to
receive requesting rule waiver to allow
these systems. We do not believe the
public interest is served by delaying
these systems merely because we have
an on-going inquiry addressing the
broad subject of narrow-band
technologies.

19. Turning to the issue of message
content, we have considered this matter
at great length. Those who point out that
our ability to assure rule compliance
may be diminished if we permit the
operation of digital voice systems, are
correct. In balancing our objectives of
encouraging new technologies against
assuring our enforcement capability, it
must be recognized that there is an
incompatibility between authorizing a
capability which enables security of
transmissions and the employment of
channel monitoring as an enforcement
tool. The very effectiveness of
scrambled digital voice messages
hinders the ability of our Field
Operations Bureau to verify that the
content of these messages complies with
our rule requirements. Therefore,
although there is no reason to anticipate
extensive abuse of our rules relative to
communications content, we are
adopting a requirement that all licensees
of digital voice systems must accept
their authorizations subject to the
obligation to disclose current encoding
information when it is requested by the
Commission. This will be imposed as a
condition of licensing on all future
authorizations issued for digital voice
systems. We do not believe that this is
burdensome to licensees, since encoding
information must be available to enable
mobile units to decrypt voice messages.
Implementing this requirement will
enable the Commission to carry out its
responsibility to maintain control over
the channels of interstate and foreign
radio transmission, as required by the
Communications Act of 1934, as
amended. See 47 U.S.C. Sections 301,
and 303.

20. Addressing the comments of those
who felt that if we permitted digital
voice systems, we should eliminate the
rule which limits non-voice (i.e. data)
transmissions to two seconds, we agree
that in light of the action we are taking
here, the two second rule should be
reconsidered. However, elimination of
the restriction on data transmission in
the private services is a matter beyond
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the scope of this proceeding. We will
undertake, however, an examination of
this issue shortly in a separate
proceeding and the views of all parties
on this point will be considered at that
time.

21. Since our experience thus far with
digital voice systems has been limited,
by and large, to coordinated radio
services, we have decided not to extend
digital voice operation at this time to
uncoordinated channels. No comments
specifically indicating a need for these
systems on uncoordinated channels
were received, and we believe the better
course is initially to confine operation of
these systems to frequencies whose use
must be coordinated. As MRFAC
requests, we will require that existing
licenses who wish to employ F3Y of FOY
emission must separately coordinate
this use.

22. MRFAC also requests that if an
applicant or licensee elects to satisfy the
frequency coordination requirement
through an engineering field study, the
Commission should specify some
frequency search beyond “mere
monitoring."” MRFAC did not, however,
indicate precisely what more it felt
should be done. Our frequency
coordination requirements below 470
MHz specify that a report based on a
field study plus a statement that all co-
channel licensees within 75 miles have
been notified of the applicant’s intention
to apply shall accompany the
application. In the 150-170 MHz band
there is an additional requirement that
licensees on frequencies 15 kHz
removed also be notified. In the 470-512
MHz and 800 MHz bands there are

eographic separation requirements

etween co-channel licensees. We
believe, therefore, that the rules are
adequate on this point, and in the
absence of some specific proposal from
MRFAC, we decline to adopt this
suggestion.

23. The suggestion by API that the
Commission require all digital voice
stations to employ automatic station
identification will also not be followed.
We believe that the requirements of
Section 90.425 as they stand are
sufficient to permit identification of
interfering digital voice systems should
they eventuate. We are, however,
adding a sentence to paragraph (a) of
§ 90.425 to require users of F3Y emission
to identify their stations with digital
encoding disabled, in the unscrambled
mode (F3) or Morse code (F2), as was
imposed in the Police, Fire and Power
Radio Services in earlier rule making
proceedings.

24. Accordingly, it is ordered, that

_amended, Part 90 of the Commission's

pursuant to Sections 4(i) and 303(r) of
the Communications Act of 1934, as

coordination requirements set forth in
§ 90.175 (a) or (b). The use of F3Y
emission must be specifically requested
and approved by the Commission.
Authorization to use F3Y shall be
construed to include authorization to_
use FOY emission subject to the
provisions of paragraphs (a), (b), and (d)
of § 90.238.

6. Section 90.212 is amended by
revising paragraphs (b) and (d) as
follows:

Rules is amended, effective May 10,
1982, as set forth in the attached
Appendix. It is further ordered that the
Secretary shall cause a copy of the
Second Report and Order to be
published in the Federal Register. It is
further ordered, that this proceeding is
terminated.

25. For further information concerning
this document, you may contact Arthur
C. King or Keith Plourd, (202) 632-6497.

List of Subjects in 47 CFR Part 90
Radio,

(Secs. 4, 303, 48 stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.

§90.212 Provisions relating to the use of
scrambling devices and digital voice
modulation.

* * » * .

(b) The use of digital scrambling
. techniques or digital voice modulation
requires the specific authorization of

SV?lliam J- Teicazion, F3Y emission, and this emission will
crelary. only be authorized subject to the
Appendix provisions of paragraph (d) of this
tion.

PART 80—PRIVATE LAND MOBILE gl g L

Di 1
RADI SEFICES (d) Station identification shall be

47 CFR, Part 90, is amended as transmitted in the unscrambled analog
follows: mode (clear voice) or Morse code in

accordance with the provisions of
Section 90.425. All digital encoding and
digital modulation shall be disabled

§90.19 [Amended]
1. Section 90.19 is amended by
removing paragraph (h).

during station identification.
§90.21 [Amended] 7. Section 90.425 is amended by
2. Section 90.21 is amended by revising the introductory text of

paragraph (a) through the addition of
instructions pertaining to identification
of radio stations using scrambled analog
or digital voice transmission as follows:

§90.425 Station identification.

(a) Identification procedure. Except as
provided in paragraph (d) of this section,
each station shall be identified by the
transmission of the assigned call sign
during each transmission or exchange of
transmissions, or once each 15 minutes
(30 minutes in the Public Safety and
Special Emergency Radio Services)
during periods of continuous operation.
The call sign shall be transmitted by
voice in the English language, or by
International Morse Code in accordance
with paragraph (b) of this section. If the
station is employing either analog or
digital voice scrambling, transmission of
the required identification shall be in the
unscrambled mode using A3 or F3
emission, with all encoding disabled.
Permissible alternative identification
procedures are as follows:

* * - *

removing paragraph (f).
§90.63 [Amended]

3. Section 90.63 is amended by
removing paragraph (g).

4. Section 90.123 is amended by
adding paragraph (c) as follow:

§90.123 Full disclosures.

- * * - *

(c) Each application for digital voice
emission shall only be made with the
understanding that the applicant is
responsible to disclose current encoding
information to an FCC official at any
time after station authorization.
Disclosure shall be only upon request of
the FCC official, and only for
enforcement purposes. All
authorizations for digital voice systems
are issued subject to this requirement.

5. Section 90.207 is amended by
revising paragraph (k) to provide for the
use of F3Y emission in all coordinated
Radio Services ds follows:-

§ 90.207 Types of emission,
(k) P3Y emission may be employed on

800 MHz systems [See subpart M) or on

any frequency which is subject to the

[FR Doc. 82-9635 Filed 4-8-82 8:46 am]
BILLING CODE 8712-01-M
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 611, 656, and 657

Foreign Fishing, Atlantic Mackerel
Fishery, and Atlantic Butterfish
Fishery

AGeNCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

Action: Notice of approval of
Secretarial Amendments, extension of
Fishery Management Plans, and request
for comments,

SUMMARY: This notice announces that
the effective dates of Fishery
Management Plans for the Atlantic
Mackerel and Butterfish Fisheries of the
Northwest Atlantic Ocean (FMPs) have
been extended by the Secretary of
Commerce from April 1, 1982, through
March 31, 1983. All existing regulations
governing domestic and foreign fishing
for Atlantic mackerel and butterfish will
continue in force until otherwise
amended. The action extending these
FMPs is taken at the recommendation of
the Mid-Atlantic Fishery Management
Council, and is necessary to achieve the
optimum yields for both fisheries. This
notice solicits comments on the
extension of both FMPs for an

additional fishing year.

DATE: Fishery management plans for the
Atlantic mackerel and butterfish
fisheries are effective April 1, 1982,
through March 31, 1983. Comments may
be submitted until May 24, 1982.
ADDRESS: Comments should be sent to:
Frank Grice, Chief, Management
Division, National Marine Fisheries

. Service, State Fish Pier, Gloucester, MA

01930-3097. Copies of the FMPs and the
Secretarial Amendments are available
from Mr. Grice.

FOR FURTHER INFORMATION CONTACT:
Salvatore A. Testaverde, Plan
Coordinator, 617-281-3600.

SUPPLEMENTARY INFORMATION: During
the years that the Fishery Management
Plans for Atlantic Mackerel and
Butterfish Fisheries of the Northwest
Atlantic Ocean (FMP) have been in
effect, the Mid-Atlantic Fishery
Management Council (Council) has been
preparing Amendment 3, which merges
the fishery management plans for squid,
Atlantic mackerel, and butterfish. The
amendment, in its final form, was
submitted by the Council to the National
Marine Fishery Service for Secretarial
review on February 11, 1982.
Amendment 3 is now being reviewed. If
approved, implementation through
required regulatory procedures will take
several more months. However, the
FMPs which manage the Atlantic
mackeral and butterfish fisheries would
have expired on March 31, 1982. Section
304(c)(1)(A) of the Magnuson Fishery

Conservation and Management Act
provides that the Secretary of
Commerce may prepare a fishery
management plan, or amendment to any
such plan, if certain conditions are met
pertaining to the timeliness of Council
action and the necessity for an
amendment. The absence of a
management plan could prevent full
utilization of Atlantic mackerel and
butterfish, and thereby prevent optimum
vield for both species from being
achieved. The effective dates of the
FMPs, as amended, were extended by
Secretarial amendments approved on
March 29, 1982. All previous regulations
governing foreign and domestic fishing
for Atlantic Mackerel (45 FR 45291 and
45 FR 77445) and Butterfish (45 FR 71357)
continue in force until amended
otherwise. NOAA invites comments on
the Secretarial amendments extending
the FMPs. Comments received will be
reviewed to ensure consistency between
this action and the objectives of the
FMPs.

List of subjects in 50 CFR Parts 611, 656,
and 657:

Fisheries; fishing.
(16 U.S.C. 1801 et seq.)
Date: April 5, 1982,
Robert K. Crowell,
Deputy Executive Director, National Marine
Fisheries Service.
[FR Doc. 82-9650 Filed 4-8-82; 8:45 am)
BILLING CODE 3510~22-M




15342

Proposed Rules

Federal Register
Vol. 47, No. 69

Friday, April 9, 1982

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
7 CFR Parts 210 and 220

National School Lunch and Breakfast
Programs; Elimination of Cost Based
Accountability Requirements

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

suUMMARY: The Food and Nutrition
Service (FNS) is proposing to amend the
regulations for the National School
Lunch Program (NSLP) and School
Breakfast Program (SBP) to restructure
the financial accountability
requirements for these programs. Under
this rule, it is proposed that the
determination of nonprofit status, as a
condition for program participation, be
made by considering the financial status
of the entire school food service rather
than requiring separate accounting of
costs and revenues for the Federal
programs alone. Definitions for
nonprofit school food service and for
revenue to such food service are
proposed and School Food Authorities
(SFAs) would be required to maintain
revenue and expenditure records in
order to substantiate the nonprofit
status of their school food service. State
agencies (SAs) would be responsible for
establishing the accounting systems for
SFAs to use. The proposed rules would
eliminate the requirement that cost be
considered in assigning and paying
NSLP and non-severe need SBP
reimbursements to SFAs. The term
“operating balance" would be
eliminated and instead, SAs would be
responsible for monitoring nonprofit
school food service net cash resources.
SAs would also be responsible for
establishing systems for determining
and monitoring SBP costs for the
purpose of establishing eligibility for
and determining payment of severe need
SBP reimbursement rates.

This proposed rule would simplify
Federal program requirements, reduce
federally required reporting and
recordkeeping burdens for SFAs,
remove the program specific restrictions
on Federal reimbursement, and provide
added flexibility to SFAs in financing
school food service operations. The rule
would also provide SAs with additional
overall flexibility in administering the
National School Lunch and School
Breakfast Programs.  ~

DATE: To be assured of consideration,
comments must be postmarked on or
before June 8, 1982.

ADDRESSES: Comments may be mailed
to Stanley C. Garnett, Branch Chief,
Policy and Program Development
Branch, School Programs Division, FNS,
USDA, Alexandria, Virginia 22302.
Comments may be delivered or
reviewed during regular business hours
(8:30 a.m. to 5:00 p.m., Monday through
Friday) at 3101 Park Center Drive,
Alexandria, Virginia.

FOR FURTHER INFORMATION CONTACT:
Stanley C. Garnett, Branch Chief, Policy
and Program Development Branch,
School Programs Division, FNS, USDA,
Alexandria, Virginia 22302, (703) 756~
3620.

SUPPLEMENTARY INFORMATION:

Classification

This proposed action has been
reviewed under Executive Order 12291
and has been classified as not major
because it would not meet any of the
three criteria identified under the
Executive Order. This proposed action
would not have an annual effect on the
economy of $100 million or more, nor
would it result in major increases in
costs or prices for consumers; individual
industries; Federal, State or local
government agencies; or geographic
regions. Furthermore, it would not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U,S. based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

This rule has also been reviewed with
regard to the requirements of Public Law
96-354, the Regulatory Flexibility Act.
Samuel ], Cornelius Administrator of the
Food and Nutrition Service, has certified
that this proposed rule would not have a
significant adverse economic impact on
a substantial number of small entities

although it could affect virtually all
SFAs participating in the School
Nutrition Programs.

The recordkeeping requirements
contained in this proposed rule are
subject to review by OMB under the
Paperwork Reduction Act and are not
effective until approved by OMB.

Background

Section 819 of Pub. L. 87-35 removes
most references to cost from those
provisions of the National School Lunch
and Child Nutrition Acts dealing with
the use of Federal reimbursements in the
NSLP and SBP. The Special Milk
Program is not affected by these
changes, In Section 8 of the National
School Lunch Act, the limitation on
using section 4 funds only to finance the
cost of food used in the NSLP has been
modified to provide that section 4 funds
now be used to assist in providing such
food. In section 11 of that Act, special
assistance funds are to be used to assist
schools in providing free and reduced
price lunches to eligible children rather
than to assist in financing the cost of
providing such lunches. In section 4 of
the Child Nutrition Act, non-severe need
SBP funds are to be used to assist
schools in operating a breakfast
program rather than to assist them in
financing the cost of operating a
program. Higher severe need SBP
payments, however, are still limited to
the lesser of the actual cost of providing
breakfasts to eligible children, or a
maximuin reimbursement rate.

Finally, the provision in section 12 of
the National School Lunch Act limiting
total reimbursement received by any
SFA under the NSLP and SBP to the net
cost of operating these programs was
also eliminated. Consequently, the
Department's June 27, 1980 regulatory
proposal dealing with that provision is
hereby withdrawn. The portions of the
proposal dealing with the combination
of NSLP and SBP program costs are
adequately addressed in this proposal.

With the elimination of most Federal
cost accounting requirements, SAs
would no longer be required to limit the
disbursement of section 4 funds to the
cost of purchasing food nor would they
be required to limit the disbursement of
section 11 funds to the cost of providing
free and reduced price meals. At the
option of the SA, non-severe need SBP
reimbursements and reimbursements
received under the NSLP/Commodity




Federal Register / Vol. 47, No. 69 / Friday, April-9, 1982 / Proposed Rules

15343

School Program can be used to support
the SFA's nonprofit food service
programs. This would provide SFAs
with added flexibility in financing
program operations and would decrease
the amount of recordkeeping and
reporting at the SFA level. However,
SFAs would still be required to maintain
revenue and expenditure records
sufficient to establish the nonprofit
status of their food service programs.

The elimination of cost-based
accountability requirements does not
alter existing Federal financial
management standards. The
requirement that SAs establish and
maintain financial management systems
conforming to the standards enumerated
in Departmental regulations (7 CFR Part
3015, Subpart H) remains in effect. State
agencies would have the option of
continuing their established cost-based
accounting systems if they wish or of
establishing new or revised financial
management systems to monitor and
support revised Federal program
financial requirements.

These major changes in the use of and
accountability for Federal funds within
these Programs require the Department
to evaluate and, where necessary, to
restructure all existing regulations
dealing with financial requirements. In
view of the several issue involved and
the options available to the Department
to address those issues, the Department
is issuing this proposed rule for the
purpose of soliciting public comments.

The following changes in program -
financial requirements are proposed:

1. Assignment of NSLP reimbursement
rates—SAs would continue to be
required to assign NSLP reimbursement
rates to participating SFAs at the
beginning of each school year but would
no longer be required to assign varying
rates of reimbursement based on the
anticipated cost of producing a lunch
and certain specific anticipated
revenues available to meéet that cost.
However, those State agencies that wish
to vary Federal reimbursements to
SFAs, within the maximum rates
established by the Secretary, would still
have the option to do so based on the
anticipated cost of producing lunches
and the relative need of participating
SFAs as reflected by the anticipated
availability of State and local revenues.

2. Payment of NSLP and non-severe
need SBP reimbursements—SAs would
no longer be required by Federal
regulation to consider cost in the
payment of NSLP and non-severe need
SBP reimbursements to SFAs. Currently
SAs are required to: (1) limit NSLP
Section 4 payments to the cost of
purchasing food for the NSLP, (2) limit
overall NSLP free and reduced price

payments to the cost of providing free
and reduced price lunches less the
children's payments received for
reduced price lunches; and (3) limit SBP
reimbursements to the cost of providing
breakfast to eligible children less
children’s payments for reduced price
and paid breakfasts. The elimination of
these cost considerations, if adopted by
SAs, could provide SFAs with added
flexibility in finacing their nonprofit
food service operations and could
greatly decrease recordkeeping and
reporting at both the SFA and SA levels,
Under the proposed regulations,
however, SAs could retain their existing
cost-based systems and continue to limit
program reimbursements to allowable
program costs.

3. Nonprofit school food service—The
requirement that school food services be
nonprofit would be implemented by
determining the financial status of the
entire school food service rather than
the financial status of the Federal
programs alone. A nonprofit school food
service is defined on the basis of all
food service operations conducted by
the SFA principally for the benefit of
school children. These would include
the National School Lunch, School
Breakfast and Special Milk Programs
and could also include a la carte or
other food service operations if all
revenues generated by or attributable to
these operations are used solely for the

. benefit of the overall school food

service. Nonstudent meals (except for
food service workers and supervisory
adults) served within the school food
service operation could not be
supported by any proceeds from that
food service except by revenues from or
specifically contributed for such
nonstudent meals. The Department’s
administrative guidance on nonstudent
meals (SPD Policy Memorandum No.
555) will remain in place.

SFA's would be required to maintain
revenue and expenditure records for
their nonprofit school food service
operations and SAs would be
responsible for determining the manner
in which such records are maintained.
SAs could allow SFAs to consolidate
their nonprofit school food service
operations under one account in order to
reduce accounting and recordkeeping
burdens. (If the SFA participates in the
SMP it would be required to account
separately for milk purchased and
served under that Program. Also, if the
SFA receives severe need SBP
reimbursement rates for any of its
schools, it would be required to conform
to the accounting system established by
the SA for documenting SBP costs.)
Profits from any food service operations
that are not considered to be part of the

SFA's nonprofit school food service
would be subject to conditions that are
very similar to the regulatory
restrictions that currently exist on the
use of proceeds from the sale of all
competitive foods. Specifically, such
profits could be used to benefit the
nonprofit school food service, the SFA
or individual school, or student
organizations approved by the SFA or
school.

4. Allowable expenditures—Under
this proposal, expenditures of nonprofit
school food service revenues must be for
school food service purposes. OMB
Circular A-87 and Departmental
regulations (7 CFR Part 3015) would
provide the necessary guidance for
determining the allowability of
expenditures. All categories of costs
listed in Attachment B of Circular A-87
(except for unallowable costs) would be
considered allowable. Expenditures of
nonprofit food service funds could be
made for any allowable cost whether
incurred directly or indirectly.

Current regulatory provisions
§ 210.7(b) and § 220.7(e) prohibit the use
of program income for the purchase of
land and the acquisition, construction or
alteration of buildings. These
prohibitions were based on language
contained in section 7 of the National
School Lunch Act which provided that
funds expended for these purposes were
not to be regarded as funds from sources
within the State expended in connection
with the school lunch program for
purposes of meeting the three-to-one
matching requirement. Since these types
of expenditures were not considered to
be for program purposes, NSLP funds
could not be used to finance them.
However, Public Law 97-35 removes the
three-to-one matching requirement and
with it the language dealing with capital
expenditures. In the absence of
legislative restriction FNS can, under
OMB Circular A-87 and Departmental
regulations (7 CFR Part 3015), authorize
the use of program funds for capital
expenditures. Under this proposed rule,
nonprofit school food service revenues
could be used only for the operation or
improvement of such food service
except that they could not be used to
purchase land or buildings. Capital
expenditures for altering or otherwise
improving nonprofit school food service
facilities would be allowable.

5. Revenue—Nonprofit school food
service revenues are defined in this
proposal to include all monies received
by the School Food Authority’s
nonprofit school food service. The value
of contributed goods and services is not
included in the definition and School
Food Authorities would not be required




15344

Federal Register / Vol. 47, No. 69 / Friday, April 9, 1982 | Proposed Rules

by Federal regulation to maintain
records of the value of such
contributions.

6. Net cash resources—The proposed
rule would eliminate the term “operating
balance™ and instead, require State
agencies to monitor the net cash
resources available to each SFA's
school food service, Net cash resources
at any time would include but not be
limited to, cash on hand, cash
receivable, accrued earnings on
investments, cash on deposit and the
value of stocks, bonds or other
negotiable securities less cash payable.
The value of food inventories would not
be included in net cash resources. State
agencies would be given the flexibility
of determining when and how to
monitor net cash resources, but would
be required to review such resources at
least annually for each SFA. If the State
agency determines that an SFA’s net
cash resources exceed three months
normal operating cost for the SFA's
nonprofit school food service, corrective
action would be required. The proposal
specifies the types of corrective action
that may be undertaken. As part of its
ongoing management evaluation
process, FNS would review each State
agency's system for monitoring and
controlling the net cash resources of
SFAs.

7. Severe need reimbursement rates
for the SBP—Under this proposed rule
State agencies will be allowed to set up
their own systems or to continue
existing systems for determining and
monitoring breakfast costs where such
costs are needed to determine eligibility
for and payment of severe need
breakfast reimbursement rates. Per meal
breakfast costs would be used in the
determination of severe need eligibility
as well as in the payment of severe need
breakfast reimbursement. Depending
upon the accounting system used by the
SFA, per meal costs may be determined
on an overall SFA basis or on a school
basis. For any school year, severe need
reimbursement payments to any SFA
would be limited to the lesser of; (1) The
cost of providing free and reduced price
breakfasts to eligible children in schools
determined to Be in severe need (per
meal cost multiplied by the number of
free and reduced price breakfasts
served) less the reduced price payments
received by such schools: or (2) the
number of free and the number of
reduced price breakfasts served to
eligible children in schools determined
to be in severe need multiplied by the
applicable severe need reimbursement
rates.

List of Subjects in 7 CFR
Part 210

Food assistance programs, National
School Lunch Program, Grant
programs—Social programs, Nutrition,
Children, Reporting and recordkeeping
requirements, Surplus agriculture
commuodities.

Part 220

Food assistance programs, School
Breakfast Program, Grant programs—
Social programs, Nutrition, Children,
Reporting and recordkeeping
requirements.

Accordingly, it is proposed that Parts
210 and 220 be amended as follows:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

1. In § 210.2, paragraph (d) is removed
and reserved, a new paragraph (i-2) is
added, paragraph (j) is revised to define
“nonprofit school food service,” and
paragraphs (k) and (n-3) are revised to
read as follows:

§210.2 Definitions.

* - - * -

(i-2) “Net cast resources" means all
monies that are available to a School
Food Authority’s nonprofit school food
service at any given time, Such monies
include, but are not limited to, cash on
hand, cash receivable, accrued earnings
on investments, cash on deposit and the
value of stocks, bonds or other
negotiable securities less cash payable.

(i) “Nonprofit school food service”
means all food service operations
conducted by the School Food Authority
principally for the benefit of school
children, all of the revenue from which
is used solely for the operation or
improvement of such food service.

(k) “Nonprofit” when applied to
schools, institutions or child care
centers eligible for the Program means
exempt from income tax under section
501(c)(3) of the Internal Revenue Code of
1954, as amended; or in the
Commonwealth of Puerto Rico, certified
as nonprofit by the Governor.

(n-3) “Revenue" when applied to
nonprofit school food service means all
monies received by the nonprofit school
food service including, but not limited
to, children's payments, earnings on
investments, other local revenues, State
revenues, and Federal cash
reimbursements.

* * * * -

2. In § 210.7, paragraph (b) is revised

to read as follows:

§ 210.7 Use of funds.

* * - * -

(b) Revenues received by the

nonprofit school food service in any
School Fund Authority shall be used
only for the operation or improvement of
such food service: Provided, however,
that such revenues shall not be used to
purchase land or buildings.

* * * * *

3. In § 210.8, the words “lunch
program’ in paragraphs (e)(10) and
(e)(11) are changed to read “nonprofit
school food service"; in paragraph
(e)(14) the words “lunch program" are
changed to read “school food service";
and paragraphs (e)(1) and (e)(2) are
revised as follows:

§210.8 Requirements for participation.

* - * - *

(e) * * *

(1) Maintain a nonprofit school food
service and observe the limitations on
the use of nonprofit school food service
revenues set forth in § 210.7(b) and the
limitations on any competitive school
food service that is operated for profit
as set forth in § 210.15b of this part;

(2) Limit its net cash resources to an
amount that does not exceed three
months normal operating cost for its
nonprofit school food service;

* * - * *

§ 210.8a [Amended]

4. In § 210.8a, paragraph (f} is
amended by changing the words
“feeding operation” to *‘nonprofit school
food service".

In § 210.11, the last sentence of
paragraph (c) is removed, paragraph (d)
is removed, and paragraphs (e) and (f)
are redesignated (d) and (e),
respectively. The second and third
sentences of paragraph (a), the second
sentence of paragraph (b), and
redesignated paragraph (d) are revised
to read as follows:

§210.11 Reimbursement payments.

- - * * *

(a) * * * General cash-for-food
assistance payments shall be made to
assist schools in obtaining food for the
program. Special cash assistance
payments shall be made to assist
schools in providing free and reduced
price lunches to children eligible for
such lunches. * * *

(b) * * * At the beginning of the
school year, State agencies, or FNSROs
where applicable shall, within these
maximum rates of reimbursement,
initially assign rates of reimbursement
for School Food Authorities or for
schools through School Food
Authorities. Such rates of
reimbursement may be assigned at
levels based on the anticipated cost of
producing a lunch and the anticipated
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State and local revenues and net cash
resources available to support that
coat: *IRAR

» * * * *

(d) The total general cash-for-food
assistance reimbursement and special
cash assistance reimbursement paid to
any School Food Authority for lunches
served to children during the school
year shall not exceed the sum of the
products obtained by multiplying the
total number of free, reduced price and
paid lunches respectively, served to
eligible children during the school year
by the applicable maximum per lunch
reimbursement for each type of lunch
prescribed for the school year.

. * * * *

§210.13 [Amended]

6. In § 210.13, paragraph (a) is
amended by deleting the words "and
other information concerning the
operation of its nonprofit lunch program
as set forth in paragraph (c) of this
section,” and paragraph (b) is amended
by changing the reference to
§ 210.14(g)(2) in the first sentence to
§ 210.14(g)(1).

7.1n § 210.14, paragraphs (a-1) and
(g)(4) are revised to read as follows:

§210.14 Special responsibilities of State
agencies. ,

(a-1) Each State agency, or FNS
where applicable, shall establish a
system of accounting under which
School Food Authorities shall account
for all revenues and expenditures of
their nonprofit school food service. The
system established shall also permit
determination of school food service net
cash resources. In addition, School Food
Authorities shall be required to account
separately for all competitive food
services which arfe not operated as part
of the School Food Authority's nonprofit
school food service.

. » * L *

LI I

(4) Within 90 days after the end of
each school year each State agency
shall submit information on the State
revenue matching requirements
prescribed in § 210.6 of this Part. This
information shall be submitted on a
form provided by FNS.

. - *

8. Section 210,15 is revised to read as
follows:

§210.15 Review of net cash resources.
State agencies, or FNSROs where
applicable, shall be responsible for
monitoring the net cash resources of the
nonprofit school food service of each
School Food Authority participating in
the Program. In the event that such

resources exceed three months normal
operating cost for the School Food
Authority's nonprofit school food
service, the State agency, or FNSRO
where applicable, may require the
School Food Authority to reduce
children’s prices, improve food quality
or take other actions designed to
improve the nonprofit school food
service. In the absence of any such
action, adjustments in the rates of
reimbursement under the Program shall
be made.

* - - * *

9. In § 210.15b, the first sentence of
paragraph (a) is amended by changing
the words “a school’s nonprofit food
service under the program” to “lunches
served under the Program,” and the
second sentence of paragraph (a) is
revised as follows:

§210.15b Competitive food services.

(a) * * * The sale of competitive
foods approved by the Secretary may be
allowed at the discretion of the State
agency and School Food Authority
provided that the sale of such foods is
part of the School Food Authority's
nonprofit food service, or if not part of
the nonprofit food service, that any
profit from the sale of such foods accrue
to the benefit of the nonprofit food
service, to student organizations
approved by the School Food Authority
or the school, or to the School Food
Authority, or school.

* - - * -

PART 220—SCHOOL BREAKFAST
PROGRAM .

1. In § 220.2, paragraph (p) is revised
and new paragraphs (0-1), (0-2), and
(t-1) are added to read as follows:

§220.2 Definitions.

- * * »*

(0-1) “Net cash resources” means all
monies that are available to a School
Food Authority's nonprofit school food
service at any given time. Such monies
include, but are not limited to, cash on
hand, cash receivable, accrued earnings
on investments, cash on deposit and the
value of stocks, bonds or other
negotiable securities less cash payable.

(0-2) “Nonprofit school food service”
means all food service operations
conducted by the School Food Authority
principally for the benefit of school
children, all of the revenue from which
is used solely for the operation or
improvement of such food service.

(p) “Nonprofit” when applied to
schools, institutions or child care
centers eligible for the Program means
exempt from income tax under section
501(c)(3) of the Internal Revenue Code of

1954, as amended; or in the
Commonwealth of Puerto Rico, certified
as nonprofit by the Governor.

- . . - -

(t-1) “Revenue” when applied to
nonprofit school food service means all
monies received by the nonprofit school
food service including, but not limited
to, children's payments, earnings on
investments, other local revenues, State
revenues, and Federal cash
reimbursements.

L - - * *

2.In § 220.7, paragraph (d)(2) is
revised by changing the words “feeding
operation" to “nonprofit school food
service"; the words “breakfast program"
in (e)(9), (e)(10), and (e)(13) are changed
to read “nonprofit school food service";
and (e)(1) is revised to read as follows:

§220.7 Requirements for participation.
-

- - * -

(e] * ox o

(1) Maintain a nonprofit school food
service, use all revenues received by
such food service only for the operation
or improvement of that food service
except that such revenues shall not be
used to purchase land or buildings, limit
its net cash resources to an amount that
does not exceed three months normal
operating cost for its nonprofit school
food service, and observe the limitations
on any competitive food service that is
operated for profit as set forth in
§ 220.12 of this part;

3.In § 220.9, the word "maximum" is
removed from the first sentence in
paragraph (b), paragraphs (c) and (d) are
revised, and paragraph (e) is amended
by adding language to the end of the
paragraph as follows:

§220.9 Reimbursement payments.

* * - * *

(c) The total reimbursement for
breakfasts served to eligible children in
schools not in severe need in any School
Food Authority during the school year
shall not exceed the sum of the products
obtained by multiplying the total
numbers of such free, reduced price and
paid breakfasts, respectively, by the
applicable rate of reimbursement for
each type of breakfast as prescribed for
the school year.

(d) For any school year, severe need
reimbursement payments to any School
Food Authority shall be the lesser of: (1)
The cost of providing free and reduced
price breakfasts to eligible children in
schools determined to be in severe need,
less the reduced price payments
received by such schools; or (2) The
number of free and the number of
reduced price breakfasts, respectively,
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that are served to eligible children in
schools determined to be in severe need,
multiplied by the applicable severe need
and reimbursement rates for such
breakfasts.

(e) * * * The State agency, or FNSRO
where applicable, shall be responsible
for establishing systems for determining
breakfast costs where such costs are
necessary to the determination of
whether or not a school is in severe
need.

4. In § 220.11, paragraph (c) is revised
to read as follows:

§220.11 Reimbursement procedures.

. * - * *

(c) Where a school participates in
both the National School Lunch Program
and the School Breakfast Program, the
State agency or FNSRO, where
applicable, may authorize the
submission of one claim for
reimbursement to cover both programs.

- * * * *

5. In § 220.12, the first sentence of
paragraph (a) is amended by changing
the words “a school's nonprofit food
service under the Program" to
“breakfasts served under the Program”,
and the second sentence of paragraph
(a) is revised as follows:

§220.12 Competitive food services.

(a) * * * The sale of competitive
foods approved by the Secretary may be
allowed at the discretion of the State
agency and School Food Authority
provided that the sale of such foods is
part of the School Food Authority’s
nonprofit food service, or if not part of
the nonprofit food service, that any .
profit from the sale of such foods accrue
to the benefit of the nonprofit food
service, to student organizations
approved by the School Food Authority
or the School, or to the School Food
Authority or School.

* - * * -

§220.13 [Amended]

8. In § 220.13, paragraph (i) is revised,
paragraph (j) is redesignated paragraph
(k) and a new paragraph (j) is added as
follows:

* * - * -

(i) Each State agency, or FNS where
applicable, shall establish a system of
accounting under which School Food
Authorities shall account for all
revenues and expenditures of their
nonprofit school food service. The
system established shall also permit
determination of school food service net
cash resources. In addition, School Food
Authorities shall be required to account
separately for all competitive food
services which are not operated as part

of the School Foed Authority's nonprofit
school food service.

(j) State agencies, or FNSROs where
applicable, shall be responsible for
monitoring the net cash resources of the
nonprofit school food service of each
School Food Authority participating in
the Program. In the event that such
resources exceed three months normal
operating cost for the School Food
Authority’s nonprofit school food
service, the State agency, or FNSRO
where applicable, may require the
School Food Authority to reduce
children's prices, improve food quality
or take other actions designed te
improve the nonprofit school food
service.

In the absence of any such action,
adjustments in the rates of
reimbursement under the Program shall
be made.

(Catalog of Federal Domestic Assistance Nos.
10.553 and 10.555)
(Section 818, Pub. L. 97-85, 95 Stat. 533, 42
U.S.C. 1759a, 1773 and 1757.)
Signed on: April 5, 1982.
Samuel J. Cornelius,
Administrator, Food and Nutrition Service,
[FR Doc. 820734 Filed 4-8-82 8:45 am]
BILLING CODE 3410-30-M

7 CFR Part 284
[Amdt. 203]

Provision of Nutrition Assistance for
the Commonwealth of the Northern
Mariana Islands

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rulemaking contains
proposed regulations that will provide
nutrition assistance to the
Commonwealth of the Northern Mariana
Islands (CNMI). These regulations
permit the CNMI to design a nutrition
assistance program for needy persons
tailored to the Islands’ unique
circumstances. The Food and Nutrition
Service (FNS) intends to provide broad
guidelines in these regulations which
will give the CNMI maximum program
flexibility. Program specifics will be
negotiated between FNS and CNMI and
set forth in a memorandum of
understanding. Upon execution of the
memorandum of understanding FNS will
phase out the food distribution program
for needy families currently in operation
in the CNML

DATE: Because the Department feels that
interested individuals and/or
organizations should have an

opportunity to comment, comments are
solicited throngh May 24, 1982.
ADDRESS: Comments should be
submitted to Christopher Martin, Deputy
Administrator for Family Nutrition
Programs, Food and Nutrition Service,
United States Department of
Agriculture, Alexandria, Virginia 22302.
All written comments, suggestions or
objections will be open to public
inspection at the offices of the Food and
Nutrition Service during regular
business hours (8:30 am. to 5:00 p.m.,,
Monday through Friday) at 3101 Park
Center Drive, Alexandria, Virginia,
Room 708.

FOR FURTHER INFORMATION CONTACT:
Thomas O'Connor, Supervisor,
Regulations and Policy Section, Program
Standards Branch, Program
Develapment Division, Family Nutrition
Programs, Food and Nutrition Service,
Alexandria, Virginia 22302, (703) 756~
3429.

SUPPLEMENTARY INFORMATION:
Classification

This action has been reviewed under
Executive Order 12291. Because of the
limited amount of assistance to be
provided to the CNMI, it has been
determined that the rule will not have:

—An annual effect on the economy of
$100 million or more; or

—A major increase in costs or prices for
consumers; individual industries;
Federal, State or local government
agencies; or geographic regions; or

—A significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or
export markets.

Therefore, the rule has not been
classified as a major rule.

The rule has also been reviewed with
regard to the requirements of Pub. L. 96-
354. Samuel J. Cornelius, Administrator
of the Food and Nutrition Service, has
certified that this rule does not have a
significant economic impact on a
substantial number of small entities. The
provisions affect only the CNML
Therefore, only one local government
will be affected.

This rule does not contain reporting
and recordkeeping requirements subject
to approval by OMB under the
Paperwork Reduction Act.

The rule would replace the food
distribution program for needy families
currently operating in the CNML
Incremental costs for operation of the
substitute program are not considered
significant.
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Background

The CNMI is made up of 14 islands
located more than 3,000 miles west of
Hawaii. The CNMI covers an area of
183.5 square miles and has a total
population of approximately 17,000. The
major islands are: Saipan, Rota and
Tinian. Measured unemployment is
nearly 50 percent. In 1979 per capita
income was $3,397.

The CNMI currently participates in
the Department's food distribution
program for needy families which now
provides benefits to approximately 7,000
persons,

In 1972, the CNMI began the process
of separation from the Trust Territory of
the Pacific Islands. In 1975, a Covenant
was signed which would permit the
establishment of a Commonwealth. The
Covenant was approved by the United
States in 1976 and became Pub. L. 84—
241,

The action taken in these regulations
is generally taken pursuant to the Food
Stamp Act of 1977, as amended, and to
legislation enacted on March 24, 1976,
approving and reiterating the “Covenant
to Establish a Commonwealth of the
Northern Mariana Islands in Political
Union with the United States of
America", Pub, L. 94-241, Pub, L. 95-134
and Pub, L. 96-597. The CNMI and this
Department are currently involved in
litigation concerning family nutrition in
the CNMI. Commonwealth of the
Northern Mariana Islands v. Unitéd
States, et al,, U.S.D.C. D. Northern
Mariana Islands, Civil Action No. 81-
035. This action is intended to facilitate
disposition of this litigation.

Memorandum of Understanding

FNS will enter into a memorandum of
understanding with the government of
the CNMI implementing the particular
terms of the nutrition assistance
program and shall provide funds to the
CNMI for a nutrition assistance
program. Those provisions of the Food
Stamp Program which are not adopted
in the memorandum of understanding
are waived by operation of this
document.

The regulations provide nutrition
assistance for the CNMI which will
allow it to design its own nutrition
assistance program targeted for needy
persons. The regulations permit the
CNMI to design a nutrition assistance
Program suited to the unique cultural,
social and economic circumstances in
the CNML. Its nutrition assistance
program should be targeted to the most
ngedy and should assure more nutritious
diets, provide work incentives, develop
CNMI self-sufficiency, and stimulate
economic development and local food

- production. The regulations require that

a memorandum of understanding be
submitted by the CNMI for approval by
FNS prior to the implementation of the
nutrition assistance program for fiscal
year 1982. Technical assistance may be
provided by FNS as needed to aid the
CNMI in development of the
memorandum of understanding,
implementation of the program and
management of nutrition assistance
funds. No funds will be provided to the
CNMI without FNS's approval of the
memorandum of understanding,

The memorandum of understanding
must include at least the following
items: (1) The name of the agency which
will be responsible for the
administration of the nutrition
assistance program; (2) a description
and as assessment of the food and
nutrition needs of needy persons
residing in the CNMI, appropriate to
demonstrate that the nutrition
assistance program is directed at the
most needy persons in the CNMI; (3) a
detailed description of the program for
nutrition assistance including a
description of who will receive benefits,
and how eligibility will be established,
the type and amount of benefits to be
received, and if the benefits vary, the
basis of such variations and how the
variations will be determined; (4) a
description of the certification process;
(5) a description of the plans for
program monitoring and corrective
action procedures to assure compliance
with the memorandum of understanding;
(6) a description of issuance and
program accounting procedures to
document the use of federal funds and
safeguards to prevent or detect abuse;
(7) an outline of specific reporting and
recordkeeping requirements; (8) a
detailed budget and cost estimate; and
(9) other information FNS may require.

~The regulations provide for the
updating of the memorandum of
understanding, and permit either party
to submit any proposed amendments to
the memorandum of understanding to
the other for approval. Amendments
may be made only upon agreement by
both parties. FNS approval of the
memorandum of understanding or its
agreement to any amendment thereto
shall be based, in part, on an
assessment that the nutrition assistance
program, as defined in the memorandum
of understanding or amendment, is
sufficiently detailed to permit analysis
and review; adequately targeted to
those with the lowest incomes;
supported by the assessment of the food
and nutrition needs of needy persons;
effective in its impact on the diets of
needy persons; reasonable in terms of

the budget requested; and effective and
efficient in the use of federal funds.

Public Participation

The Administrator of the Food and
Nutrition Service, Samuel ]. Cornelius,
has determined that there be a 45 day
comment period because of the need for
expeditious implementation of a
nutrition assistance program in the
CNML. The Department urges interested
parties to comment as early as possible
within the 45 day comment period since
comment analysis shall begin
immediately after the comment period.
The Department will carefully review all
comments received by the 45th day and
will give them serious consideration
before final rulemaking is published.
The Department cannot guarantee
consideration of comments received
after the 45th day.

List of Subjects in 7 CFR Part 284

Administrative practice and
procedure, Food assistance programs,
Grant programs—Social programs,
Health, Nutrition.

It is therefore proposed to add a new
Part 284 to Food and Nutrition Service
regulations, Chapter II of Title 7 of the
Code of Federal Regulations.

PART 284—PROVISION OF A
NUTRITION ASSISTANCE PROGRAM
FOR THE COMMONWEALTH OF THE
NORTHERN MARIANA ISLANDS
(CNMI)

Sec.
2841 General purpose and scope.
284.2 Authority,
284.3 Memorandum of understanding.
2844 Technical assistance.
Authority: 90 Stat. 263-279 (48 U.S.C. 1681
note.); 91 Stat. 1164 (48 U.S.C. 1469a); 91 Stat.
958 (7 U.S.C. 2011-2027); 94 Stat. 3477.

§284.1 General purpose and scope.

This part describes the general terms
and conditions under which Food Stamp
Program funds shall be provided by the
Food and Nutrition Service (FNS) to the
Commonwealth of the Northern Mariana
Islands (CNMI) for the purpose of
providing a nutrition assistance program
for needy persons. The CNMI's program
for nutrition assistance shall be targeted
to the most needy and shall assure more
nutritious diets, provide work
incentives, develop CNMI self-
sufficiency, and stimulate economic
development and local food production.
Specific program requirements will be
negotiated between FNS and the CNMI
and documented in a memorandum of
understanding.
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§284.2 Authority.

(a) The Secretary shall, consistent
“with the memorandum of understanding
required by § 284.3, make a nutrition
assistance program available to the
CNMI as soon as practicable.

(b) ENS has the authority to approve
or disapprove the memorandum of
understanding or any amendments
thereto. ENS approval of the
memorandum of understanding shall be
based, in part, on an assessment that the
nutrition assistance program, as defined
in the memorandum of understanding or
amendment, is:

(1) Sufficiently detailed to permit
analysis and review;

(2) Adequately targeted to those with
the lowest incomes;

(3) Supported by the assessment of
the food and nutrition needs of needy
persons;

(4) Effective in its impact on the diets
of needy persons;

(5) Reasonable in terms of the budget
requested; and

(6) Effective and efficient in the use of
federal funds.

(c) Unless the memorandum of
understanding is approved by FNS, no
nutrition assistance funds will be
provided by FNS to the CNML

(d) Those provisions of the Food
Stamp Program regulations with which
the nutrition assistance program
described in the memorandum of
understanding approved by FNS does
not comply, are hereby waived.

§ 284.3 Memorandum of understanding.

(a) Nutrition assistance for any fiscal
year in the CNMI shall be based upon
the memorandum of understanding as
* approved by FNS. This memorandum of
understanding shall be submitted for
FNS approval prior to the time the
program created by it is to be
implemented. Amendments to the
memorandum of understanding may be
submitted by either party to the other
for approval atany time during a fiscal
year.

(b) The memorandum of
understanding shall include the
following information:

(1) Designation of a single agency
which shall be respensible for the
administration, or supervision of the
administration, of the nutrition
assistance program.

(2) A description of the needy persons
residing in the CNMI and an assessment
of the food and nutrition needs of these
persons. The description and
assessment shall demonstrate that the
nutrition assistance program is:directed
toward the most needy persons in the
CNMI,

- (3) A description of the program for
nutrition assistance including:

(i) A description of the eligibility
standards and the nutrition assistance
to be provided to needy persons, and
any agencies designated to provide such
assistance;

(ii) A description of how eligibility
will be determined and the amount of
benefits to be provided to individuals
and if the benefits vary, the basis of
such variations and how the variations
will be determined;

(iii) A description of the certification
process;

(iv) A description of plans for program
monitoring and corrective action
procedures;

(v) A description of program issuance
and accounting procedures;

(vi) An outline of specific reporting
and recordkeeping requirements
consistent with OMB circular A-102;

(4) A budget and an estimate of the
amount of expenditures necessary for
the provision of the nutrition assistance
and related administrative expenses;
and

(5) Other information as FNS may
require.

(c) Amendments to the memorandum
of understanding may be suggested at
any time by either party and shall
require the approval of both parties
prior to implementation.

§284.4 Technical assistance.

FNS may extend technical assistance
to the CNMI to assist in the
development of the memorandum of
understanding or in the operation of the
program detailed in the memorandum of
understanding to provide for responsible
management of the funds provided or
available to the CNMI for nutrition
assistance,

{90 Stat. 263-279 (48 U.S.C. 1681 note.); 81

Stat. 1164 (48 U.S.C. 1469a); 91 Stat. 958 (7
U.S.C. 2011-2027); 94 Stat. 3477)

(Catalog of Federal Domestic Assistance
Programs, No. 10.551, Food Stamps)

Dated: April 5, 1982.
Samuel }. Cornelius,
Administrator.

[FR Doc. 82-9560 P\lad 4-8-82; B:45 am]
BILLING CODE 3410-30-M

7 CFR Part 246

Extension of Implementation Date for
Food Package Regulations for the
Special Supplemental Food Program
for Women, Infants and Children (WIC
Program)

AGeNcY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

suMMARY: The Department proposes to
delay the mandatory implementation
date for the new food package
regulations applicable tothe Special
Supplemental Food Program for Women,
(nfants, and Children (WIC Program)
published in the Federal Registeron
November 12, 1980, at 45 FR 74854, until
December 31, 1982. In keeping with the
initiative of the Administration, this
action is being taken to allow the
Department time to re-evaluate these
regulations. During this review, the
Department will consider meastires
designed to increase State agency
flexibility in determining allowable food
packages.

DATES: Comment period expires April
26, 1982. Comments received after April
26, 1982, will be considered if it is
practical to do sa, but assurance of
consideration cannot be given except for
comments received on or before this
date.

ADDRESSES: Comments should be
addressed to Barbara P, Sandoval,
Director, Supplemental Food Programs
Division, Food and Nutrition Service,
Alexandria, Virginia 22303.

FOR FURTHER INFORMATION CONTACT:
Barbara P. Sandoval, Director;
Telephone 703-756-3746.

SUPPLEMENTARY INFORMATION:
Classification

This proposed rule has been reviewed
under Executive Order 12291 and has
been determined to be a “non-major"
rule because it does not meet any of the
three criteria of the Executive Order.
The proposed rule will not have an
annual effect on the economy of $100
million, will not cause a major increase
in costs or prices, and will not have a
significant economic impact on
competition, employment, investments,
productivity, innovation or on the ability
of U.S. enterprises to compete.

Relevani Previous Rules on WIC Food
Packages

On August 26, 1977, WIC Program
regulations were published in the
Federal Register at 42 FR 43205 to effect
various changes in requirements for the
operation of the program. Those
regulations delineated the specific
supplemental foods and maximum
quantities of each food item authorized.
Following the passage of Pub. L. 95-627
in November 1978, the Department
reviewed the WIC Program food
packages. As a result of that review, on
November 12, 1980, new food package
regulations were published in the
Federal Register at 45 FR 45854.
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Full implementation by State agencies
was required by November 12, 1981.
Subsequent to publication of the 1980
regulations, several States expressed
concerns regarding the administrative
and cost burdens placed on State
agencies in fully implementing the new
food packages by the deadline.
Therefore, the implementation date was
extended 6 months, until May 12, 1982,
by publication of a final rule in the
Federal Register on September 1, 1981,
at 46 FR 43823,

Proposed New Implementation Date

In keeping with the Administration’s
initiatives aimed at increasing State
flexibility under Federal programs, the
Department has decided to re-evaluate
the WIC Program food package
regulations. Pending this review, it is
appropriate that States not be required
to make further investments of time or
funds to effect the 1980 changes in the
WIC Program food packages. The
Department is proposing to extend the
implementation date for the 1980 food
package regulations to December 31,
1982, During this period, the Department
will consider, and may propose, changes
in the food package regulations. In
particular, the Department will consider
ways of reducing the regulatory burden
on State agencies.

Public Comment Procedures

The Department has determined that
a comment period of less than 60 days is
necessary on this proposed rule because
the current mandatory implementation
date for the 1980 amendments is May 12,
1982, Since it is not feasible to provide a
80 day comment period, the comment
period is being shortened to 15 days.

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Director, Supplemental Food Programs
Division, FNS, USDA, Room 406, Park
Office Center, Alexandria, Virginia
22303 on or before April 26, 1982. All
written comments will be available for
public inspection at the above address.

This proposed rule has been examined
and found not to contain any reporting
or recordkeeping requirements which
would necessitate clearance by the

Office of Management and Budget
(OMB).

Authority: Pub. L. 95-627.
List of Subjects in 7 CFR Part 246

Food assistance programs, Food
donations. Grant programs, Indians,
Infants and children, Maternal and child
health, Nutrition, Nutrition education,
Public assistance, WIC, Women.

Dated: April 6, 1982.
Samuel J. Cornelius,
Administrator.

[FR Doc. 82-9795 Filed 4-8-82 8:45 am]
BILLING CODE 3410-30-M

FEDERAL RESERVE SYSTEM
12 CFR Part 210

[Docket No. R-0392]

Regulation J; Collection of Checks and
Other Items and Wire Transfer of
Funds; Midweek Closings and
Nonstandard Holidays

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule,

SUMMARY: The Board proposes to amend
subpart A of Regulation ], governing the
collection of checks and other items by
Federal Reserve Banks, to require a
paying bank to pay for cash items made
available to it by a Reserve Bank on a
weekday that is a banking day for the
Reserve Bank but not for the paying
bank. Such payment would be required
as a condition of Reserve Bank handling
of items payable by the paying bank.
This amendment would be implemented
initially only to require a paying bank to
pay for cash items made available on
regular weekday closing days. Regular
weekday closing days are days on
which some depository institutions in
certain states choose, but are not
required, to close on a regular basis. The
amendment would eliminate the float
generated when a depository institution
regularly closes on a weekday and
promote equity with other depository
institutions that open on such days. A
paying bank would not be required to
open or to begin processing a cash letter
on such a weekday closing day, because
the time for return of the items would
not begin to run until the paying bank’s
next banking day.

DATE: Comments musi be received by
May 20, 1982.

ADDRESS: Comments, which should refer
to Docket No. R-0392, may be mailed to
William W. Wiles, Secretary, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue, NW., Washington, D.C. 20551,
or delivered to Room B-2223 between
8:45 a.m. and 5:15 p.m. Comments
received may also be inspected at Roem
B-1122 between 8:45 a.m. and 5:15 p.m.,
excepl as provided in § 261.6(a) of the
Board's Rules Regarding Availability of
Information, 12 CFR 261.6(a).

FOR FURTHER INFORMATION CONTACT:
Gilbert T. Schwartz, Associate General

Counsel (202/452-3625), or Joseph R.
Alexander, Attorney (202/452-2489),
Legal Division; or Lorin S. Meeder,
Associate Director (202/452-2738),
Division of Federal Reserve Bank
Operations, Board of Governors of the
Federal Reserve System, Washington,
D.C. 20551.
SUPPLEMENTARY INFORMATION: For the
past several years, the Federal Reserve
System has been actively pursuing
methods of reducing float to the lowest
possible level by making operational
improvements and by improving the
transportation of cash items. (Federal
Reserve float is the dollar amount that
has been credited by Reserve Banks to
depository institutions for cash items
that have not been provisionally paid by
the paying banks.) These float reduction
efforts have been quite successful; the
level of check collection float has
dropped by more than 50% since 1979.

One element of float is generated when
a paying bank closes on a day when the
Reserve Bank from which it receives
items is open; the paying bank thereby
avoids paying for items on that day. On
such days, credit is passed to depositors
for cash letters that include items
payable by such closed institutions, and
float results. The closing by the paying
bank may be on a regular weekday
closing day or on a holiday that is not
observed by the Reserve Bank, because
they are located in different States. The
Reserve Banks estimate that regular
weekday closings generate $156.7
million of average daily float, or
approximately 3.9 percent of Federal
Reserve daily float. The majority of such
float is generated in the Cleveland,
Atlanta, Chicago, St. Louis, and Kansas
City Federal Reserve Districts. The
Reserve Banks also estimate that
nonstandard holidays contribute $110
million or 2.7 percent of Federal Reserve
daily average float.

The Board recognizes that a paying
bank that has regularly closed on
weekdays may lose the use of funds as a
result of this requirement. It may also
have to bear the inconvenience of
arranging to make payment on a day on
when it is closed.-Nevertheless, the
Board is proposing the amendment for a
number of reasons. First, depository
institutions that regularly close on
weekdays do receive credit on such
days for cash items deposited with
Reserve Banks. In the interest of equity
the Board believes that all depository
institutions should be treated similarly.
The Board understands that many
depository institutions that close
regularly on weekdays conduct limited
business on those days, e.g., acceptance
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of customer deposits and ATM
transactions, and some institutions
acutally post checks received on their
closed days. Depository institutions are
not generally prohibited from paying for
items made available to them on such
days, regardless of whether they are
closed for other purposes. Second, in an
explicit pricing environment, all
institutions would have to bear the pro
rata costs of the additional expense and
float generated by weekday closings.
This would result in additional inequity,
because a large majority of depositors in
Reserve Banks would subsidize the float
for the small number of institutions that
observe regular weekday closings.
Changing depositor availability
schedules for the float generated by
weekday closings does not appear
practical, because it would require the
Reserve Banks and collecting banks to
undertake the operationally complex
task of keeping listings of the
institutions that close and the days they
close to permit the depositors to
compute the credit availability of their
cash letters,

The proposed amendment to
Regulation ] would be implemented by
- an amendment to the uniform Reserve
Bank operating circulars governing the
collection of cash items which would
specify the cases.in which payment
would be required if the paying bank
chooses to close. The requirement of
payment would be imposed only if State
law permits the bank to pay for cash
items on a regular weekday closing day.
Cash items would be made available to
the paying banks so that they may begin
processing if they desire to do so, but
the items would not be considered to be
received for purposes of accountability
under § 210.9(a) of Regulation ], or for
purposes of beginning the running of the
time for return under § 210.12(a) of
Regulation ], until the institution opens
to the public for carrying on
substantially all of its banking functions,
as provided in § 210.2(d) of Regulation J,
and actually receives its cash letter.
Accordingly, the proposed amendment
would not affect the rights of drawers or
owners of items. Nor would the
amendment require the paying bank to
open on a weekday closing day, since
payment will be made through a charge
to an account at the Reserve Bank
maintained or used by the paying bank.

The proposed amendment to
Regulation | would also permit the
Reserve Banks to amend their operating
circulars at a later time to require
payment, as a condition of Reserve Bank
handling of-items, on a holiday observed
by a paying bank but not by its local
Reserve Bank, such as regional holidays
that are not mandatory upon the paying
bank. While the Reserve banks do not

contemplate implementing such an
amendment at this time, public comment
also is requested on this aspect of the
proposed change.

In view of the factors discussed
above, the Board believes that requiring
a depository institution that closes when
other institutions in its area are open to
pay for cash items made available to
them is a reasonable condition that the
Reserve Banks may impose upon the
collection of items payable atd ository
institutions through the national
collection system provided by the
Reserve Banks.

The following information is supplied
pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601-612,

1, Of the 1,327 depository institutions
that observe mid-week closings, Board
staff estimates that about one-third
{approximately 450 institutions) have
deposits of $20 million or less.

2. The proposed amendment will not
impose any additional reporting,
recording, or other compliance
requirements on any institutions.

3. The proposed amendment will not
duplicate, overlap, or conflict with any
other federal rule.

The most significant economic impact
of the proposal on any depository
institution will be the reduction of
earnings on funds that could have been
invested in the federal funds market had
the Reserve Bank not charged the
institution's account until the next
banking day. The amount of such
reductions will vary greatly among all of
the institutions affected, regardless of an
institution's size; therefore any estimate
of an average reduction would be
meaningless. Nevertheless, the Board
recognizes that in some instances the
economic impact on an institution may
be significant. However, the Board does
not believe that alternatives to the
proposed amendment designed to lessen
this impact, such as exempting small
depository institutions from its
coverage, would serve the regulatory
aims of the Monetary Control Act (such
as equal treatment for all depository
institutions and reduction of Federal
Reserve float).

List of Subjects in 12 CFR Part 210
Banks, banking.

PART 210—COLLECTION OF CHECKS
AND OTHER ITEMS AND TRANSFER
OF FUNDS

Pursuant to its authority under section
13 of the Federal Reserve Act (12 U.S.C.
342), section 16 of the Federal Reserve
Act (12 U.S.C. 248(0), 12 U.S.C. 360), and
section 11(i) of the Federal Reserve Act
(12 U.S.C. 248(i)), and other provisions of

' law, the Board proposes to amend

Regulation ] (12 CFR part 210) as
follows:

In §210.9, paragraph (a) is revised to
read as follows: .

§ 2109 Payment.

(a) Cash items. A paying bank
becomes accountable for the amount of
a cash item received directly or
indirectly from a Reserve Bank, at the
close of the paying bank's banking day
on which it receives * the item if it
retains the item after the close of that
banking day, unless, prior to that time, it
pays for the item by:

3 A paying bank is deemed to receive a cash item
on its next banking day if il receives the item:

(1) on & day other than a banking day for it; or

(2) on a banking day for it, but

(i) after its regular banking hours;

(ii) after a “cut-off hour" established by it in
accordance with state law; or

(iii) during afternoon or evening periods when it is
open for limited functions only.

(1) Debit to an account of the Reserve
Bank's books;

(2) Cash; or

(3) In the discretion of the Reserve
Bank, any other form of payment.

The proceeds of any payment shall be
available to the Reserve Bank by the
close of the Reserve Bank's banking day
on the banking day of receipt of the item
by the paying bank. If the banking day
of receipt is not a banking day for the
Reserve Bank, payment shall be made
on the next day that is a banking day for
the Reserve Bank. A paying bank that
chooses to close on a weekday,
designated in its Reserve Bank's
operating circular, that is banking day
for the Reserve Bank, must pay on that
day for a cash item made available to it
on that day by the Reserve Bank, but the
paying bank is not considered to receive
the item until its next banking day.

* * - * -

By order of the Board of Governors, April 5.
1982.
William W. Wiles,
Secretary of the Board.
[FR Doc. 82-9727 Filed 4-8-82; 8:45 a.m.]
BILLING CODE 6210-01-M

CIVIL AERONAUTICS BOARD
14 CFR Part 217 and 241

[Economic Regulations Docket 40551;
EDR-441]

Reporting Data Pertaining to Civil
Aircraft Charters Performed by
Foreign Air Carriers; and Uniform
System of Accounts and Reports for
Certificated Air Carriers; Reporting of
Charter Air Transportation

Dated: March 19, 1982.
AGENCY: Civil Aeronautics Board.
AcTioN: Notice of proposed rulemaking.

SUMMARY: The CAB proposes to
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1) eliminate the detailed reporting of
domestic charter flights, 2) reduce air
carriers’ reporting burden by filing less
detailed international charter market
data, 3) add international charter
reporting for certain carriers, and

4) consolidate the filing requirements so
U.S. and foreign carriers would use the
same form. The proposal is at the CAB's
own initiative to eliminate unnecessary
reports as it nears sunset.

paTES: Comments by: June 8, 1982.
Reply Comments by: June 23, 1082.

Comments and other relevant
information received after these dates
will be considered by the Board to the
extent practicable.

Reguests to be put on the Service List
by: April 26, 1982.

Docket Section prepares the Service
List and sends it to persons listed, who
then serve their comments on the others
on the list.

ADDRESSES: Twenty copies of comments
should be sent to Docket 40551, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW,, Washington, D.C. 20428.
Individuals may submit their views as
consumers without filing multiple

copies. Comments may be examined in
Room 711, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. as soon as they are received.

FOR FORTHER INFORMATION CONTACT:
Clifford M. Rand or Thad Machcinski,
Data Requirements Division, Office of
Comptroller, Civil Aeronautics Board,
1825 Connecticut Avenue, NW.,
Washington, D.C. 20428, (202) 673-6042.
SUPPLEMENTARY INFORMATION: This
notice proposes (1) to reduce the amount
of detailed charter market data filed by
foreign air carriers and U.S. certificated
air carriers for international operations,
(2) to eliminate the reporting of such

data by U.S. certificated carriers for
domestic operations, and (3) to make
other changes in the reporting of charter
data in line with changes in the Board's
regulatory needs. The changes in charter
reporting proposed in this notice were
discussed, but in less detail, in a CAB
staff report entitled “CAB Information
Systems and Early Sunset" which was
widely distributed on September 15,
1681, for public review and comment.
None of the comments received on that
report specifically objected to the
recommended reductions in charter
reporting.

Background

On April 29, 1980, following a review
of charter reporting by an Information
Planning Project Team, the Board’s staff,
acting under delegated authority, issued
Reporting Directive No. 10, “Permissive
Waiver of the Requirements to File

Certain Statistics on CAB Form 41
Schedule T-8 and CAB Form 217." This
waiver granted the carriers the
following relief on a permissive basis:

(1) Eliminated the reporting of charter
data involving aircraft with a capacity
of less than 60 seats in passenger
service or less than 12 tons in cargo
service;

(2) Eliminated the reporting of
intermediate flight legs on round trips;

(3) Allowed the consolidation of
charter types into four groupings instead
of the 13 charter types then reported;

(4) Eliminated the reporting by U.S.
scheduled service carriers of domestic
charter activity except for the top 150
charter markets; and

(5) Permitted the reporting of
aggregate information when the same
type of charters were flown between
identical points.

In this rulemaking proceeding, we are
proposing to incorporate into the
regulations the reductions granted in
Reporting Directive No. 10. In addition,
the proposal goes beyond the directive
in that the reporting of domestic charter
information would be terminated
completely, Group I and Group I route -
air carriers would be required to file
data for international charters
performed in large aircraft, and the filing
requirement for U.S. carriers would be
transferred from Part 241 to Part 217 so
both U.S. and foreign carriers would use
the same form. Additionally, we seek
comments from the carriers on the cost
of continuing to file charter revenue
data in this report.

Charter market data are still needed
by the Board to assess the impact of
charter traffic on specific international
markets, which the Board uses in
negotiations, route licensing functions
and monitoring fares and rates. This is
the primary reason why we are
proposing to change the applicabilityf
this report to include all Group I and
Group II route air carriers performing
international charters with large
aircraft.

Until the adoption of ER-1027 (42 FR
60126, November 25, 1977), Group I and
II route air carriers were required to file
Schedule T-8, “Report of Civil Aircraft
Charters." ER-1027 eliminated that
charter reporting by these carriers
because they were not performing a
large percentage of international
operations. Now, since the adoption of
the Airline Deregulation Act of 1978, a
few Group I and II route carriers have in
fact begun to operate international
charters on a regular basis with large
aircraft. We have tentatively decided
that these carriers should be required to
file charter statistics so that the Board's

international charter data base will be
complete.

Elimination of Domestic Charter
Reporting

As mentioned earlier, U.S. scheduled
service carriers were relieved by
Reporting Directive No. 10 from filing
domestic charter data except for the top
150 charter markets. Due to the
diminishing staff utilization of domestic
charter data the Board has tentatively
decided it no longer needs to collect
domestic charter data, Thus, we are
proposing to eliminate the filing of
domestic charter information entirely on
CAB Form 217,

Reporting Format

This proposal would keep the existing
CAB Form 217 reporting format for filing
charter market data with the Board.
However, the reporting of the following
information would be eliminated:

(1) Day of departure;

(2) Type of aircraft;

(3) Flight number;

(4) Seats contracted for; and

(5) Tons available for revenue
property.

We are eliminating these data to be in
line with Reporting Directive No. 10 and
to relieve carriers from filing data which
the Board would not and currently does
not use.

Reporting Directive No. 10 permitted
carriers to consolidate charter types into
4 groupings; namely, Entity-Passenger
(Own Use), Other-Passenger Charters,
Entity-Cargo (Own Use) and Cargo
Forwarder/Consolidator. We are
proposing to keep four groupings but we
are replacing the Entity-Passenger (Own
Use) designation with the designation
Part Charter. This new grouping is
necessary to monitor the impact of part
charters and for future international
negotiating purposes.

Other Matters

Both U.S. and foreign carriers are
required to report charter revenue
information. The Board currently uses
charter revenue information to estimate
revenue fare yields for use in
international negotiations. We are not
certain that the Board's needs for
retaining these data justify the costs
incurred by the carriers to provide it.
Thus, we are soliciting comments on the
cost of filing charter revenue data so

‘that we can make this determination.

The Board is proposing to eliminate the
filing of revenue data in these reports if
the costs outweigh the benefits of that
reporting.

Foreign carriers performing civil
aircraft charters presently file three




15352

Federal Register / Vol. 47, No. 69 / Friday, April 9, 1982 / Proposed Rules

copies of CAB Form 217 with the Board
each calendar quarter. We are proposing
to require only one copy of CAB Form
217 from these carriers and the U.S.
certificated carriers each quarter. This
will reduce the paperwork burden on the
carriers.

Charter operations conducted with
aircraft with a maximum takeoff weight
of 18,000 pounds or less were exempt
from the requirements of CAB Form 217.
Reporting Directive No. 10 changed this
exemption to apply to aircraft designed
to have a maximum passenger capacity
of 60 or fewer seats, and a maximum
payload capacity not more than 24,000
pounds and made the exemption
applicable to Schedule T-6 reporting as
well. This proposal would keep the
exemption for small aircraft operations
as stated in Reporting Directive No, 10
since these operations are not used for
the Board's regulatory and bilateral
purposes and because they closely
resemble air taxi operations which are
exempt from CAB Form 41 reporting.

The proposed new CAB Form 217 is
included as Attachment A to this
proposal.?

Regulatory Flexibility Act

The Board certifies under the
Regulatory Flexibility Act, Public Law
96-354, that this proposal, if adopted,
will not have a “significant economic
impact on a substantial number of small
entities.” Only a limited number of
Group I and I route carriers would be
affected by this proceeding, of which
only a few are small businesses. The
remaining Group I and Group II route
carriers either do not perform
international charters or they do so with
aircraft that are specifically exempt
from the reporting changes
contemplated in this rulemaking,

List of Subjects in 14 CFR Part 217

Air carriers, Charter flights, Reporting
and recordkeeping requirements.

List of Subjects in 14 CFR Part 241

Air carriers, Reporting and
recordkeeping requirements, Uniform
system of accounts.

The Board proposes to revise 14 CFR
Part 217, Reporting Data Pertaining to
Civil Aircraft Charters Performed by
Foreign Air Carriers, and to amend 14
CFR Part 241 Uniform System of
Accounts and Reports for Certificated
Air Carriers, as follows:

1. Part 217 would be revised to read:

1 Form filed as a part of original document.

PART 217—REPORTING DATA
PERTAINING TO CIVIL AIRCRAFT
CHARTERS PERFORMED BY U.S.
CERTIFICATED AND FOREIGN AIR
CARRIERS :

Sec.

217.1 Definitions.

217.2 Applicability.

217.3 Report of civil aircraft charters
performed by U.S. certificated and
foreign air carriers.

217.4 Extension of filing time.

217.5 Certification.

217.6 Reporting instructions.

217.7 Waivers from reporting requirements.

Authority: Secs. 101, 204, 401, 402, 403, 404,

407, 411, 418, 417, 901, 902, 1002, Pub. L. 85—

726, as amended, 72 Stat. 737, 743, 754, 757,

758, 760, 766, 769, 771, 783, 784, 788; 76 Stat.

145; 49 U.S.C. 1301, 1324, 1371, 1372, 1373,

1374, 1377, 1381, 1471, 1472, 1482,

§217.1 Definitions.

As used in this part:

“International charter” means a
charter flight in air transportation that
has flight stages with one or more
terminals outside of territory under U.S.
jurisdiction. '

“Part charter” means a flight that
includes both charter and scheduled
service passengers.

“Small aircraft” means an aircraft
designed to have a maximum passenger
capacity of 60 or fewer seats, and a
maximum payload capacity not more
than 24,000 pounds.

§ 217.2 Applicability.

This part applies to foreign air carriers
that are authorized to perform civil
aircraft charters to or from territory
under U.S. jurisdiction and to U.S.
certificated air carriers performing
international charters except for their
operations with small aircraft.

§217.3 Reporting of civil aircraft charters
performed by U.S. certificated and foreign
air carriers.

(a) Each U.S. certificated and foreign
air carrier shall file CAB Form 217,
entitled “Report of Civil Aircraft
Charters Performed by U.S. Certificated
and Foreign Air Carriers." CAB Form
217 may be obtained from the
Distribution Section, Civil Aeronautics
Board, Washington, D.C. 20428.2

(b) One copy of CAB Form 217 shall
be filed for the quarters ending March
31, June 30, September 30, and December
31 of each calendar year. This report
shall be submitted to the Reports
Control Section, Data Systems
Management Division, Office of
Comptroller, Civil Aeronautics Board,
Washington, D.C. 20428, so as to be
received on or before the due dates

2 Form filed as a part of original document.

indicated below. Due dates falling on a
Saturday, Sunday or national holiday
become effective the first following
working day.

SCHEDULE OF DUE DATES

Filing for quarter ended Q;edat;

3

-

Apr. 30.
July 30
3 Oct. 30
Jan. 30,

88

§E5e

3

-

(c) If no charter flights were operated
for the quarter to be reported, one copy
of CAB Form 217 endoresed “no flights
operated” shall nevertheless be filed. If
charter flight operations have been
discontinued indefinitely, one copy of
CAB Form 217 endorsed “charter flight
activity discontinued indefinitely” shall
be filed and no further quarterly reports
are required until such time as any
charter flight is flown.

§ 217.4 Extension of filing time.

If circumstances prevent the filing of a
report on or before the prescribed due
date, a written request for an extension
shall be filed with the Data Systems
Management Division at least 3 days in
advance of the due date, except in an
emergency, setting forth good reason to
justify the granting of the extension and
the date when the report can be filed. If
a request is denied, the air carrier
remains subject to the filing
requirements to the same extent as if no
request for extension of time had been
made.

§217.5 Certification.

The certificate in CAB Form 217 shall
be signed by the person in charge of
preparing the form, and shall apply to all
accompanying reports and documents.

§217.6 Reporting instructions.

(a) A complete report shall be made
on CAB Form 217 for all charter
operations conducted by U.S.
certificated and foreign air carriers to or
from the United States, except for those
charter flights performed with small
aircraft.

(b) Reporting of charter flights shall be
on a charter type basis, by flight leg; that
is, there will be a separate line of data
for each flight leg of each charter type
that is flown between a different set of
points, If the charter type, flight leg,
point of enplanement and point of
deplanement are identical, the reported
data then shall be put in the aggregate
for the entire month, regardless of the
number of flights flown between those
points.

(c) Each CAB Form 217 submitted
shall consist of three separate monthly
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reports within each of the respective
calendar quarters. Data for each flight
leg shall be reported for that month in
which the flight leg began. The reported
month, year, and name of carrier shall
be inserted in the areas provided in the
upper left hand corner of the report. The
date code shall show the year first and
then the month (e.g., 8206 for June 1982).
The carrier area shall show the carrier's
standard 2-position alpha code as
shown in the Official Airline Guide
(OAG). If the carrier has no such code, it
should leave those two positions blank
until assigned a code by the Board's
Office of Comptroller.

(d) Column (1) is reserved.

(e) Column (2) is reserved.

(f) Column (3) is reserved.

(g) Column (4) shall reflect each type
of charter by the following codes:
EC = Entity-Cargo (Own Use)
EF = Cargo Forwarder/Consolidator
EP = Part Charter
PZ = Other Passenger Charters

Charters flown for the transportation
of charter traffic of another air carrier or
foreign air carrier shall be reported
solely by the carrier in operational
control of the aircraft, naming the type
of charter, e.g., EP, and traffic carried.
Charters flown to accommodate the
scheduled traffic of another direct air
carrier shall be reported as entity
charters.

(h) Column (5) shall indentify each leg
by the following numbers:

1—One-way flight.

2—Originating leg of round trip.

4—Return leg of round trip.

The outbound and return legs of 4ny
roundtrip group movement shall not be
reported as one-way flight legs.

(i) Column (6) shall reflect any point
at which a charter group, cargo load, or
part of a group or load was enplaned.
Departure points for ferry legs shall not
be reported. Technical stops, e.g., for
departure formalities or refueling, shall
not be reported. Where a diversion
occurs for weather or other reasons, the
planned rather than the actual point of
enplanement shall be reported. The
point of enplanement shall be identified
by the three-letter airport code used in
lhg OAG. If no OAG code exists, the
point of enplanement shall be written
out, in a footnote if necessary.

(i) Column (7) shall reflect any point
8t which a charter group, cargo load, or
part of a group or load was deplaned.
Arrival points for ferry legs shall not be
reported. Technical stops, e.g., for entry
formalities or refueling, shall not be
reported. Where a diversion occurs for
weather or other reasons, the planned
rather than the actual point of
deplanement shall be reported. The
Point of deplanement shall be identified

by the three-letter airport code used in
the OAG: If no OAG code exists, the
destination name shall be written out, in
a footnote if necessary.

(k) Column (8) is reserved.

(1) Column (9) is reserved.

(m) Column (10) shall reflect revenue
in U.S. dollars only (no cents) for the
flight leg being reported. For departing
and returning legs of simple round trips,

revenue shall be divided so that one-half

of total revenue is shown for each flight
leg. Where a different rate is charged for
the outbound and the return flight legs,
the actual charges for each leg shall be
reported. For open-jaw or circle-tour
trips, report actual revenue for each
flight leg, prorating by each leg's mileage
if necessary. Where ferry mileage is
charged, prorate the ferry charge over
all legs of the total progam. Separate
revenue entries shall be made for each
enplaning charter group. Revenues shall
show the price paid for air
transportation by the charterer, not the
charterer's price to the passenger. In a
“wet lease” to a carrier that in turn uses
the aircraft for a charter, the lessor shall
report the revenue it obtains from the
lessee, and not the price the lessee
charges the charterer.

(n) Column (12) shall reflect the
number of tons (to the nearest tenth of a

short ton) of property enplaned in
Entity-Cargo (Own Use) and Cargo
Forwarder/Consolidator charters pnly.

§217.7 Waivers from reporting
requirements.

A waiver from any reporting
requirement contained in CAB Form 217
may be granted by the Civil Aeronautics
Board upon its own initiative, or upon
the submission of a written request to
the Board's Office of Comptroller from
any air carrier, when such a waiver is in
the public interest. Each request for
waiver must expressly demonstrate that:.
existing peculiarities warrant a
departure from the prescribed reporting;
a specifically defined alternative
procedure or technique will result in a
substantially equivalent or more
accurate portrayal of the prescribed
reporting; and the application of such
alternative procedure will maintain or
improve uniformity in reporting as
between air carriers.

PART 241—UNIFORM SYSTEM OF
ACCOUNTS AND REPORTS FOR
CERTIFICATED AIR CARRIERS

2. Section 22(a), General reporting
instructions, would be amended by
removing all references to Schedule T-6,
to read:

LIST OF SCHEDULES IN CAB FORM 41 REPORT

i
Schedule No. Schedule tithe Filing fr group
1 1 "
T-3.1. ... Statement of traffic and » Aonttih 2
T-7 .. Statistical market report PPN th : i :?l
Due DATES OF SCHEDULES IN CAB FORM 41 DEPARTMENT OF ENERGY
REPORT
Federal Energy Regulatory
Due date Schedule No. Commission
Jan. 20.......... P-1{a), T-1, T-2, T-3, T-3.1, T7, T-8, 18 CFR Part 271
o P-1a), T-1, T-2. T3, T-3.1, T=7. T-0. h[l)]ocket No. RM79-76 (Texas—3 Addition
July 30 ... P-1(a), T-1, T-2, T-3, T-3.1, T-7, T-9.
P B High-Cost Gas Produced From Tight
Oct. 30....oc. P-1(a) T-1, T2, T3, T-3, T4, -7, -9 T Ormations; Texas

. - . - .

3. Section 25, Traffic and capacity
Elements, would be amended by
removing the Report of Civil Aircaft
Charters subheading and reporting
instructions for Schedule T-8.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,

Secretary.
[FR Doc. 82-8715 Filed 4-8-82; 8:45 am)]
BILLING CODE 6320-01-M

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
Section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
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costs. Under Section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
§ 271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Railroad
Commission of Texas that the Cisco-
Canyon Formations be designated as
tight formations under § 271.703(d).

DATE: Comments on the proposed rule
are due on May 3, 1982, Public hearing:
No public hearing is scheduled in this
docket as yet. Written requests for a
public hearing are due on April 19, 1982.

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street
NE., Washington, D.C. 20426,

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Walter
W. Lawson, (202) 357-8556.

SUPPLEMENTARY INFORMATION:
Issued April 2, 1982.

1. Background

On March 1, 1982, the Railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission's regulations (45 FR 56034,
August 22, 1980), that additional areas
found in the Cisco-Canyon Formations
in Glasscock County, Texas, be
designated as tight formations. On
January 23, 1981 and March 17, 1982, the
Commission issued Order Nos. 125 and
217, respectively, in Docket No. RM79-
76 (Texas—3) in which the Commission
designated portions of the Cisco
Sandstone Formation in the Sallie
(Cisco) Field as tight formations under
§ 271,703 and currently there is under
consideration a recommendation to
designate the Cisco Sandstone
Formation in the Credo, East Field as a
tight formation. Pursuant to
§ 271.703(c)(4) of the regulations, this
Notice of Proposed Rulemaking is
hereby issued to determine whether
Texas' recommendation that the Cisco-
Canyon Formations be added to the
previously designated tight formations

should be adopted. Texas'
recommendation and supporting data
are on file with the Commission and are
available for public inspection.

I1. Description of Recommendation

Texas recommends that the Cisco-
Canyon Formations in the area of the
Conger, S. W. (Penn) Field in the
southeastern portion of Glasscock
County, Texas, Railroad Commission
District 8, be designated as tight
formations. The recommended area
consists of Sections 40 and 41, T-5-S,
Block 32, T & P RR Co. Survey. The top
of the Cisco sand is encountered at a log
depth of 8,110 feet in the Grand Banks
Energy Co. No. 1 Edmonson “A" well.
The top of the Canyon sand and base of
Cisco sand are encountered at a log
depth of 8,330 feet in the same well, with
the base of the Canyon sand at 8,500
feet. The total thickness of the
recommended formations is
approximately 390 feet and is the same
correlative interval as the interval
designated Cisco in the Sallie (Cisco)
Field.

II1. Discussion of Recommendation

Texas claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing in support of this
recommendation demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formations, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formations is expected to
produce more than five (5) barrels of oil
per day.

Texas further asserts that existing
State and Federal regulations assure
that development of these formations
will not adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM80-68 (45 FR 53456,
August 12, 1980), notice is hereby given
of the proposal submitted by Texas that
the Cisco-Canyon Formations as
described and delineated in Texas'
recommendation as filed with the
Commission, be designated as tight
formations pursuant to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on

this propoesed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street NW., Washington, D.C.
20426, on or before May 3, 1982. Each
person submitting a comment should
indicate that the comment is being
submitted in Docket No. RM79-76
(Texas—3 Addition III) and should give
reasons including supporting data for
any recommendation. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street NE.,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
particpate at a public hearing should
notify the Commission in writing that
they wish to make an oral presentation
and therefore request a public hearing.
Such request shall specify the amount of
time requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than April 19, 1982

List of Subjects in 18 CFR Part 271

Natural gas, High cost gas, Tight
formations.

(Natural Gas Policy Act of 1978, 15 U.5.C.
3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
18, Code of Federal Regulations, as set
forth below, in the event Texas’

_ recommendation is adopted.

Kenneth A. Williams,

Director, Office of Pipeline and Producer
Regulations.

PART 271—CEILING PRICES

Section 271.703 is amended by adding
(d)(12)(iii) to read as follows:

§ 271.703 Tight formations.

- * * * -

(d) Designated tight formations.

(12) The Cisco Sandstone Formation
in Texas. RM79-76 (Texas—3)

(iii) Cisco-Canyon Formations. (A)
Delineation of formation. The Cisco-
Canyon Formations are found in the

>
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area of the Conger, S. W. (Penn) Field,
Glasscock County, Texas, and consists
of Sections 40 and 41, T-5-S, Block 32, T
& P RR Co. Survey.

(B) Depth. The top of the Cisco
Sandstone Formation is found at a log
depth of 8,110 feet and the base of the
Cisco Sandstone Formation and top of
the Canyon Sandstone Formation are
found at a log depth of 8,330 feet in the
Grand Banks Energy Company No. 1
Edmonson "A" well. The total thickness
of the formations is approximately 390
feet. .

[FR Doc 82-9519 Filed 4-8-82; 8:45 am)
BILLING CODE 6717-01-M

18 CFR Part 271

[Docket No. RM79-76 (Texas—11 Addition
]|

High-Cost Gas Produced From Tight
Formations; Texas

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
Section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under Section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703). This rule established 4
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rulemaking contains
the recommendation of the Railroad
Commission of Texas that an additional
area of the Wilcox Formation be
designated as a tight formation under
§ 271.703(d).
DATE: Comments on the proposed rule
are due on May 3, 1982. Public hearing:
No public hearing is scheduled in this
docket as yet. Written requests for a
public hearing are due on April 19, 1982.
ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street
NE., Washington, D.C. 20426.
FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Walter
W. Lawson, (202) 357-8556.
SUPPLEMENTARY INFORMATION:

Issued: April 2, 1982.

1. Background

On March 1, 1982, the Railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission's regulations (45 FR 56034,
August 22, 1980), that an additional area
of the Wilcox Formation located in
Webb County, Texas, be designated as
a tight formation. The Commission
previously adopted recommendations
that portions of the Wilcox Formation in
Webb and Starr Counties, Texas, be
designated as tight formations (Order
Nos. 199 and 208, issued December 16,
1981 and February 5, 1982, respectively,
in Docket No. RM79-76 (Texas—11)).
Pursuant to § 271.703(c)(4) of the
regulations, this Notice of Proposed
Rulemaking is hereby issued to
determine whether Texas'
recommendation that the Wilcox
Formation in the West Cole Field be
designated a tight formation should be
adopted. Texas' recommendation and
supporting data are on file with the
Commission and are gvailable for public
inspection.

I1. Description of Recommendation

Texas recommends that the Wilcox
Formation in the area of the West Cole
Field in the eastern portion of Webb
County, Texas, Railroad Commission
District 4, be designated as a tight
formation. The area recommended is
approximately 36 miles east of the city
of Laredo, Texas, and is within a 2.5
mile radius around the Forest Oil
Corporation Rosa V. de Benavides No. 1
well located in the B. S. & F. Survey No.
701, A-904.

The top of the recommended
formation appears at approximately
9,135 feet and extends to 10,315 feet (log
depths) giving a total thickness of 1,180
feet in the Rose V. de Benavides No. 1
well which is the only completion in the
recommended formation.

I1L. Discussion of Recommendation

Texas claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing in support of this
recommendation demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to

produce more than five (5) barrels of oil
per day.

Texas further asserts that existing
State and Federal regulations assure
that development of this formation will
not adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline-and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM80-68 (45 FR 53456,
August 12, 1980), notice is hereby given
of the proposal submitted by Texas that
the Wilcox Formation as described and
delineated in Texas' recommendation as
filed with the Commission, be
designated as a tight formation pursuant
to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, D.C.
20428, on or before May 3, 1982. Each
person submitting a comment should
indicate that the comment is being
submitted in Docket No. RM79-76
(Texas—11 Addition II), and should give
reasons including supporting data for
any recommendation. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street NE.,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing that
they wish to make an oral presentation
and therefore request a public hearing.
Such request shall specify the amount of
time requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than April 19, 1982.

List of Subjects in 18 CFR Part 271
Natural gas, High cost gas, Tight

formations.

(Natural Gas Policy Act of 1978, 15 U.S.C.

3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
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18, Code of Federal Regulations, as set
forth below, in the event Texas’
recommendation is adopted.

Kenneth A. Williams,

Director, Office of Pipeline and Producer
Regulation.

PART 271—CEILING PRICES

Section 271.703 is amended by adding
(d)(63)(iii) to read as follows:

§ 271.703 Tight formations.

* * . *

* * *

(d) Designated tight formations.

(63) Wilcox Formation in Texas.
RM79-76 (Texas—11).

» -

(iii) West Cole Field.

(A) Delineation of formation. The
Wilcox Formation in the area of the
West Cole Field, Webb County, Texas,
is located approximately 36 miles east of
the city of Laredo, Texas, and is within
a 2.5 mile radius around the Forest Oil
Corporation No. 1 Rosa V. de Benavides
well.

(B) Depth. The top of the Wilcox
Formation, West Cole Field, is at
approximately 9,135 feet and extends to
10,315 feet (log depths), resulting in a
total thickness of 1,180 feet.

[FR Doc. 82-9520 Filed 4-8-82: 8:35 am]
BILLING CODE 6717-01-M

18 CFR Part 271

[Docket No. RM79-76 (Texas—21)]
High-Cost Gas Produced From Tight
Formations; Texas

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking,

suMMARY: The Federal Energy
Regulatory Commission is authorized by
Section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under Section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Railroad
Commission of Texas that the James

Limestone Formation be designated as a
tight formation under § 271.703(d).

DATE: Comments on the proposed rule
are due on May 3, 1982. Public Hearing:
No public hearing is scheduled in this
docket as yet. Written requests for a
public hearing are due on April 19, 1982.

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street
NE., Washington, D.C. 20426.

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Walter
W. Lawson, (202) 357-8556.

SUPPLEMENTARY INFORMATION:
Issued April 2, 1982,

1. Background

On March 1, 1982, the Railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission’s regulations (45 FR 56034,
August 22, 1980), that a portion of the
James Limestone Formation, located in
parts of San Augustine and Shelby
Counties, Texas, be designated as a
tight formation. Pursuant to '

§ 271.703(c)(4) of the regulations, this
Notice of Proposed Rulemaking is
hereby issued to determine whether
Texas' recommendation that a portion of
the James Limestone Formation (James
Lime) be designated a tight formation
should be adopted. Texas'
recommendation and supporting data
are on file with the Commission and are
available for public inspection.

I1. Description of Recommendation

The area recommended for tight
formation designation consists of 67,900
acree in northern San Augustine County
and southern Shelby County, located in
Texas Railroad Commission District 6.
The area surrounds and extends
northwest of the city of San Augustine.
The center of the recommended area is a
point approximately 4.17 miles south of
the Shelby County line and 4.2 miles
northwest of the center of the city of San
Augustine.

The James Lime is a subdivision of the
Pearsall Formation and overlies the Pine
Island Shale and underlies the Bexar
Shale, both also members of the Pearsall
Formation. The top of the James Lime
ranges from minus 6700 feet subsea in
the north to minus 7750 feet subsea in
the south, Its thickness, measured in the
Rainbow Resources, Inc., B. M. Pollard
No. 1 well is approximately 202 feet.

I1L. Discussion of Recommendation

Texas claims in its submission that
evidence gathered through information
and testimony presented at a public

hearing in support of this
recommendation demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Texas further asserts that existing
State and Federal regulations assure
that development of this formation will
not adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM80-68 (45 FR 53456,
August 12, 1980), notice is hereby given
of the proposal submitted by Texas that
the recommended portion of the James
Limestone Formation, as described and
delineated in Texas' recommendation as
filed with the Commission, be
designated as a tight formation pursvani
to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426, on or before May 8, 1982. Each
person submitting a comment should
indicate that the comment is being
submitted in Docket No. RM78-76
(Texas—21) and should give reasons
including supporting data for any
recommendation. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission’s
Office of Public Information, Room 1000,
825 North Capitel Street, N.E.,
Washington, D.C., during business
hours,

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing that
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they wish to make an oral presentation
and therefore request a public hearing.
Such request shall specify the amount of
time requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than April 19, 1982.

List of Subjects in 18 CFR Part 271

Natural gas, High cost gas, Tight
formations.

[Natural Gas Policy Act of 1978, 15 U.S.C.
3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
18, Code of Federal Regulations, as set
forth below, in the event Texas'
recommendation is adopted.

Kenneth A. Williams,
Director, Office of Pipeline and Producer
Regulation.

PART 271—CEILING PRICES

Section 271.703 is amended by adding
paragraph (d)(106) to read as follows:

§271.703 Tight formations.

(d) Designated tight formations.
» * - - *

(74) through [(105) [Reserved]

(106) James Limestone Formation in
Texas. RM79-76 (Texas—21). (i)
Delineation of formation. The James
Limestone Formation is found in
northern San Augustine County and
southern Shelby County in Texas. The
designated area includes 67,900 acres
surrounding and extending northwest of
the city of San Augustine, Texas.

(ii) Depth. The top of the James
Limestone Formation ranges from —6700
feet subsea in the north to —7750 feet
subsea in the south, with a thickness of
approximately 202 feet.

[FR Doc. 82-9521 filed 4-8-82: 8:45 am)
BILLING CODE 6717-01—M

- —
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 168
[Docket No. 81N-0256]

Powdered Dextrose (lcing Dextrose);
Termination of Consideration of
Codex Standard

AGENCY: Food and Drug Administration.

ACTION: Advance notice of proposed
rulemaking; termination of
consideration. »

SUMMARY: The Food and Drug
Adm'mistration (FDA) is terminating
consideration of the establishment of a

United States standard for powdered
dextrose (icing dextrose) based on the
Recommended International Standard
for Powdered Dextrose (Icing Dextrose)
because there is neither sufficient
interest nor need to warrant proposing a
U.S. standard for this food.

EFFECTIVE DATE: April 9, 1982

FOR FURTHER INFORMATION CONTACT:

F. Leo Kauffman, Bureau of Foods (HFF-
214), Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202-
245-1164.

SUPPLEMENTARY INFORMATION; In the
Federal Register of December 11, 1981
(48 FR 60626), FDA published an
advance notice of proposed rulemaking
that offered interested persons an
opportunity to review the Codex
standard and to comment on the 4
desirability and need for a U.S. standard
for this food. The Codex standard was
submitted to the United States for
consideration for acceptance by the
Joint Food and Agriculture
Organization/World Health
Organization Codex Alimentarius
Commission.

Two letters from trade associations
representing the sugar refining and corn
wet milling industries were received,
each of which stated that there is no
need for a U.S. standard for powdered
dextrose and recommended that the
proposed standard be withdrawn from
the rulemaking process.

Having considered all the comments
received and all relevant information,
FDA has concluded that there is neither
sufficient interest nor need to warrant -
proposing a U.S, standard at this time
for powdered dextrese (icing dextrose)
under authority of section 401 of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 341).

Therefore, under procedures in 21 CFR
130.6, notice is given that the
Commissioner of Food and Drugs has
terminated consideration of developing
a U.S. standard for powdered dextrose
(icing dextrose) based upon the Codex
standard. This action is without
prejudice to further consideration of the
development of a U.S. standard for
powdered dextrose (icing dextrose)
upon appropriate justification.

The Codex Alimentarius Commission
will be informed that an imported food
that complies with the requirements of
the Codex standard may move freely in
interstate commerce in this country,
providing it complies with applicable
U.S. laws and regulations.

Dated: April 5, 1982,
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 829718 Filed 4-8-82: 8:45 am)
BILLING CODE 4160-01-M

21 CFR Part 168
[Docket No. 81N-0260]

Powdered Sugar (icing Sugar);
Termination of Consideration of
Codex Standard

AGENCY: Food and Drug Administration,

ACTION: Advance notice of proposed
rulemaking; termination of
consideration.

SUMMARY: The Food and Drug
Administration (FDA) is terminating
consideration of the establishment of a
United States standard for powdered
sugar (icing sugar) based on the
Recommended International Standard
for Powdered Sugar (Icing Sugar) (Codex
standard) because there is neither
sufficient interest nor need to warrant
proposing a U.S, standard for this food.

EFFECTIVE DATE: April 9, 1982.

FOR FURTHER INFORMATION CONTACT:

F. Leo Kauffman, Bureau of Foods (HFF-
214), Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202~
245-1164.

SUPPLEMENTARY INFORMATION: In the
Federal Register of December 11, 1981
(46 FR 60628), FDA published and
advance notice of proposed rulemaking
that offered interested persons an
opportunity to review the Codex
standard and to comment on the
desirability and need for a U.S. standard
for this food. The Codex standard was
submitted to the United States for
consideration for acceptance by the
Joint Food and Agriculture
Organization/World Health
Organization Codex Alimentarius
Commissien.

Three letters from trade associations
representing the sugar industry and the
retail baking industry were received,
each of which stated that there is no
need for a U.S. standard for powdered
sugar and recommended that the
standard be withdrawn from the
rulemaking process.

Having considered all the comments
received and all relevant information,
FDA has concluded that there is neither
sufficient interest nor need to warrant
proposing a U.S. standard at this time
for powdered sugar (icing sugar) under
the authority of section 401 of the
Federal Food, Drug, and Cosmétic Act
(21 U.S.C. 341). 2
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Therefore, under procedures in 21 CFR
130.6, notice is given that the
Commissioner of Food and Drugs has
terminated consideration of developing
a U.S. standard for powdered sugar
(icing sugar) based upon the Codex
standard. This action is without
prejudice to further consideration of the
development of a U.S. standard for
powdered sugar (icing sugar) upon
appropriate justification.

The Codex Alimantarius Commission
will be informed that an imported food
that complies with the requirements of
the Codex standard may move freely in
interstate commerce in this country,
providing it complies with applicable
U.S. laws and regulations.

Dated: April 5, 1982.

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. 82-9717 Filed 4-8-82; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910
[Docket No. H-037B]

Occupational Exposure to Inorganic
Arsenic

AGENCY: Occupational Safety and
Health Administration (OSHA), Labor.
ACTION: Notice of limited reopening of
the inorganic arsenic rulemaking record;
notice of comment period and informal
public hearing.

SUMMARY: This notice reopens the
rulemaking record for the Inorganic
Arsenic Standard (43 FR 19584, May 5,
1978; 29 CFR 1910.1018) to receive
information relating to agsessments of
risk from exposure to inorganic arsenic
and the significance of that risk.
Preliminary risk assessments are.
presented for public comment, The
notice is published in response to the
Ninth Circuit Court of Appeals remand
which orders the Agency to receive
additional evidence and make
additional findings on the issues
presented by Industrial Union
Department v. American Petroleum
Institute, 448 U.S. 607 (1980). The Court
further ordered that, subject tolimited
stays issued by the Court, the standard
would remain in effect during the
proceeding.

DATES: Written comments, notices of
intention to appear at the informal
public hearing, and evidence and
testimony to be introduced at the

hearing must be submitted by June 18,
1982. An informal hearing will
commence on July 13, 1982 at 10 a.m.
ADDRESSES: Comments should be sent
in quadruplicate to: Docket Officer,
Docket H-037B, Room 56212,
Occupational Safety and Health
Administration, U.S. Department of
Labor, 3rd St. and Constitution Ave.,
NW., Washington, D.C. 20210. Notices of
intention to appear at the hearing,
testimony and evidence should be sent
in quadruplicate to: Mr. Tom Hall,
OSHA Division of Consumer Affairs,
Room N3635, U.S. Department of Labor,
Washington, D.C. 20210. Telephone (202)
523-8024. The public hearing will be
held in the Auditorium, Frances Perkins
Labor Department Building, 3rd Street
and Constitution Avenue, NW.,
Washington, D.C. 20210.

FOR FURTHER INFORMATION CONTACT:
Dr. Robert P. Beliles, Occupational
Safety and Health Administration,
Room N3718, U.S. Department of Labor,
Washington, D.C. 20210. Telephone (202)
523-7081.

SUPPLEMENTARY INFORMATION:

Background

In 1971, in accordance with section
6(c) rulemaking procedures of the
Occupational Safety and Health Act of
1970, OSHA adopted the consensus
standards for airborne concentrations of
“arsenic and its compounds” at 0.5
mg/m? (0.5 mg=>500 pg), lead arsenate at
0.15 mg/m?® and calcium arsenate at 1.0
mg/m3 as determined on an eight-hour
time-weighted average basis. These
limits were based on the 1968 ACGIH
list of Threshold Limit Values for
Chemical Substances and Physical
Agents in the Workroom Environment
(TLV's). -

OSHA began the process or revising
the 1971 standard after receipt of the
National Institute for Occupational
Safety and Health document, “Criteria
for a Recommended Standard * * *
Occupational Exposure to Inorganic
Arsenic,” published in 1973. The
National Institute for Occupational
Safety and Health (NIOSH)
recommended that no worker be
exposed to a concentration of arsenic
greater than 50 micrograms per cubic
meter (pg/m?) of air determined as a
time-weighted average (TWA) exposure
for up to a 10-hour workday, over a 40-
hour work week. This standard was
based on reports that associated
occupational exposure to inorganic
arsenic with the induction of cancer. On
September 20, 1974, following a notice
published in the Federal Register, OSHA
conducted an informal fact-finding
hearing on the potential health hazards

associated with occupational exposure
to inorganic arsenic.

On November 8, 1974, NIOSH sent to
OSHA new recommendations for
inorganic arsenic including a more
stringent permissible exposure limit of 2
pg/m? of air as determined over a 15-
minute sampling period. NIOSH based
its new recommendations on additional
significant information, along with
earlier reports on the carcinogenicity of
inorganic arsenic. The new
recommendations appeared in a revised
criteria document published in 1975.

On January 21, 1975, a proposed
standard for the control of occupational
exposure to inorganic arsenic to a limit
of 4 pg/m? was published by OSHA in
the Federal Register (40 FR 3392). The
proposal included a detailed preamble
describing the rationale for the proposed
standard, the information relied upon in
its development, and the provisions of
the proposed standard. The notice
requested the submission of written
comments, data, views and arguments
on all of the issues raised by the
proposal and scheduled an informal
public hearing pursuant to section
8(b)(3) of the Act commencing April 8,
1975. A notice of the availability of a
Technological Feasibility Analysis and
Inflationary Impact Statement was
published on June 24, 1976 (41 FR 26029)
and the record on feasibility issues and
new scientific data was reopened.
Another informal hearing on feasibility
issues commenced on September 8, 1976.

On May 5, 1978, a final standard
regulating occupational exposure to
inorganic arsenic as a carcinogen was
published in the Federal Register (43 FR
19584). This standard (29 CFR 1910.1018)
applied to all employments in all
industries except pesticide application,
agriculture, and the treatment and use of
arsenically preserved wood. The
standard reduced the former 500 pg/m’
permissible exposrue limit to 10 pg/m®
and established requirements for
monitoring, exposure control strategy,
medical surveillance, and other
provisions, OSHA concluded, based on
the evidence contained in the record,
that inorganic arsenic is a carcinogen,
that there is no safe level of exposure,
and that 10 ug/m? is the lowest feasible
level to which employee exposure could
be controlled.

Shortly after its promulgation the
inorganic arsenic standard was
challenged by industry in several U.S.
Courts of Appeals. The cases were

consolidated in the U.S. Court of

Appeals for the Ninth Circuit in three
cases, ASARCO Inc., et al. v. OSHA, No.
78-1959, The Anaconda Co: et al. v.
OSHA, Nos. 78-2764 and 3038 and
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General Motors, et al. v. OSHA Nos 78-
2477 and 2478.

Although the ASARCO case was
briefed and argued, the Ninth Circuit
Court on its own motion withdrew the
case from consideration pending the
decision of the Supreme Court in
Industrial Union Dept. v. American
Petroleum Institute (IUD v. API), 448
U.S. 607, 100 S. Ct. 2844 (1980), the
"Benzene Decision.” The Supreme Court
held in that case that OSHA must make
a determination of the significance of
risk prior to issuing its standard.

During the rulemaking proceedings on
arsenic, OSHA had not made any
estimates of the degree of risk at low
levels of exposure to inorganic arsenic.
In light of the Supreme Court’s benzene
decision, therefore, industry
representatives petitioned the Ninth
Circuit to vacate the inorganic arsenic
standard and remand it to OSHA for
reconsideration. OSHA agreed that the
standard whould be remanded for the
purpose of analyzing the quantitative
degree of health risk and for the purpose
of arriving at a determination of the
significance of that risk ag required by
Industrial Union Dept. v. American
Petroluem Institute. However, OSHA
requested that the standard remain in
effect during the period of the remand
because, unlike the benzene standard,
there were measured data showing
excess cancer risk at levels below the
prior (500 pg/m%) exposure limit. In
addition, three risk assessments later
performed on inorganic arsenic
indicated excess risk at levels of
f.xpcisure well below the 500 pg/m?*
evel,

On April 7, 1981, the Ninth Circuit
Cc:iurl of Appeals issued the following
order:

This matter is remanded to permit
respondent to reopen the record to receive
additional evidence and to make additional
findings in the light of Industrial Union
Department v. American Petroleum Institute,
448 U.S. 607, 100 S. Ct. 2844 (1980). If
respondent determines the permissible
exposure level for inorganic arsenic should
be adjusted, the respondenteshall amend the
standard accordingly. Jurisdiction is retained.
The matter shall be resubmitted to this court
on the amended record no later than one year
from the date of this order. . . .

The occupational health standard
regulating employee exposure to inorganic
arsenic shall remain in effect pending the
resgbmission of this matter to this court, and
until further order of this court, except insofar
as petitioners have obtained stays from this
court or variances from the respondent.

Thus, the inorganic arsenic standard
remains in effect for all employers
except for limited stays granted by the
Ninth Circuit to ASARCO, Inc., on June
19,1979, the Bunker Hill Co., on

December 11, 1978, the Anaconda Co. on
December 26, 1979, and Kennecott Corp.
on November 19, 1981, for their facilities
only. The stays basically permit those
companies to achieve the 10 pg/m®
exposure limit through the use of
respiratory protection equipment rather
than engineering controls. Except for the
requirement to build new, filtered air
lunchrooms at their facilities, all other
provisions of the standard are in effect
for those companies.

Some antomotive manufacturers
requested permanent variances from the
arsenic standard's (as well as the lead
standard's) provisions for engineering
controls and certain other requirements
for their solder-grind operations. Lead-
arsenic solder, used to fill body joints, is
ground smooth in these operations. The
companies stated that there were no
feasible engineering controls available
to reduce exposure to 10 pg/m?®and that
supplied air respirators, hoods and suits
provided appropriate protection. OSHA
granted variances permitted the affected
companies (General Motors, 45 FR
46922, July 11, 1980; Chrysler, 45 FR
74096, November 7, 1980; Ford, 46 FR
32520, June 23, 1981) to use supplied air
respirators to comply with the 10 pg/m?*
permissible exposure limit. Certain
additional reguirements were specified
in the variance grants, including an
order that the companies were to
attempt to eliminate the use of lead-
arsenic solder by developing
appropriate substitutes. v

As noted above, the 1978 inorganic
arsenic standard did not include a risk
assessment, based on legal
considerations and Agency policy views
applicable at the time. OSHA pointed
out that the results of risk assessments
were somewhat specultative, that the
methodology used bordered on the
frontiers of scientific knowledge and
that there was not adequate scientific
basis to verify the mathematical
estimates derived by risk assessments
that would reflect a realistic expectation
of the incidence of tumor induction (43
FR 19617).

Subsequent to the issuance of the
inorganic arsenic standard, however, the
Supreme Court ruled that the OSH Act
requires that, prior to issuance of a new
standard, a determination be made that
a significant risk exists and that the new
standard will reduce or eliminate that
risk. The court stated that “before he
can promulgate any permanent health or
safety standard, the Secretary is
required to make a threshold finding
that a place of employment is unsafe—
in the sense that significant risks are
present and can be eliminated or
lessened by a change in practices” (448
U.S. 642). The Court also stated “that the

Act does limit the Secretary's power to
requiring the elimination of significant
risks" (448 U.S. 644).

The Court indicated, however, that the
significant risk determination is “not a
mathematical straitjacket,” and that
“OSHA is not required to support its
finding that a significant risk exists with
anything approaching scientific
certainty.” The Court ruled that “a
reviewing court [is] to give OSHA some
leeway where its findings must be made
on the frontiers of scientific knowledge
[and that] * * * the Agency is free to
use conservative assumptions in
interpreting the data with repect to
carcinogens, risking error on the side of
over-protection rather than under-
protection” (448 U.S. 655, 656). The
Supreme Court thereby acknowledged
that risk assessments, although they are
mathematical estimates with some
inherent uncertainties, are nevertheless
valid for demonstrating the existence of
a significant risk.

This finding by the Court mitigates
some of the concern that OSHA had
previously about risk assessments.
Keeping in mind that the predictions of
risk presented are estimates and not
certain, hard numbers, OSHA believes
that the predictions derived from the
risk analysis performed on arsenic are
reasonable and based on good data.

Accordingly, with this notice, OSHA
reopens the inorganic arsenic
rulemaking record for the purpose of
receiving evidence and making findings
on the assessment of the degree of risk
from occupational exposure to arsenic
and the significance of that risk, and
making any adjustments to the standard
as may be warranted by the additional
evidence and findings on risk.
Comments are requested on these
issues, including the risk assessments
presented below and risk assessment for
inorganic arsenic in general. The Agency
is not reopening the record for or
soliciting comments on other issues.

This document summarizes OSHA's
preliminary analysis of rigk, briefly
reviews the science of risk assessment,
summarizes three risk assessments
performed for inorganic arsenic, states
in detail the reasons for OSHA's
preliminary analysis of risk, and
discusses the significance of the
estimated risk.

The three risk assessments discussed,
were prepared by Dr. Kenneth Chu,
Special Assistant to the Director of
Health Standards Programs; the
Environmental Protection Agency's
Carcinogen Assessment Group (EPA-
CAG); and Clement Associates, Inc., a
scientific consulting firm under contract
to OSHA. These documents are
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available from OSHA's Docket Office at
the address indicated at the beginning of
this notice, Included with these
documents is an errata document
containing corrections of typographical
and transposition errors in Dr, Chu's
assessment.

The following is an outline of material
on risk assessment to be considered in
this notice.

1. Summary of OSHA's Preliminarv Analysis
I1. Risk Assessment

A. General Considerations In Making Risk
Assessments

B. Mathematical Models Used in
Determining Risk

I11. Arsenic Risk Assessment

A. General

B. Dr. Kenneth Chu's Assessment

C. Clement Associates' Assessment

D. EPA-CAG's Assessment

E. Effects of Smoking

F. Review of the Three Risk Assessments

IV. Significance of Risk

1. Summary of OSHA's Preliminary
Analysis

Based on data in the record and
estimates from the risk assessments,
OSHA has concluded that a significant
risk is presened by inorganic arsenic at
the prior 500 pg/m? limit and that a
lower exposure limit is needed. The
Ninth Circuit has already agreed with
this conclusion stating it is undisputed
that exposure to inorganic arsenic at the
level of 500 pg/m** * * poses a
significant health risk * * *" (ASARCO
et al. v OSHA, supra, memorandum,
April 7, 1981, p. 3).

OSHA preliminarly concludes for the
reasons stated below and based on the
risk assessments and evidence now
before it that a 10 pg/m? exposure limit
and industrial hygiene provisions in the
arsenic standard are necessary and
appropriate to significantly reduce the
health risk. These requirements will
very substantially reduce the risk and
will protect employees principally in the
nonferrous metal smelting, automobile
and arsenical chemical industries.
Finally, OSHA preliminarily concludes
that the inorganic arsenic standard, as
issued on May 5, 1978, does not reduce
the risk from exposure to arsenic below
the level of significance.

As discussed below, in greater detail,
two types of evidence indicate that
inorganic arsenic causes a significant
risk of developing lung cancer at the
prior 500 pg/m? level. The first is
measured data in the arsenic record and
discussed in the May 5, 1978, preamble
that indicates that there is a significant
risk below the 500 pg/m? level. For
example, the Lee and Fraumeni study
indicates that for long term exposure to

inorganic arsenic, a 445 to 567% excess

risk (334 to 425 excess cases per 1000

exposed employees) of lung cancer

exists at 580 pg/m? and a 150 to 210%

excess risk (112 to 158 excess cases per

1000 exposed employees) exists at 290
g/m?3

The second type of evidence is results
from risk assessments. They predict a
500 to 820% excess risk (375 to 465
excess cases per 1000 exposed
employees) for long term exposure at
500 ug/m* As explained below, a risk
assessment is a scientific method of
utilizing data from one or more
measured points and using various
assumptions and statistical techniques,
to make predictions of risk at levels
where there is no measured data.

Estimates from the risk assessments
indicate that the 10 pg/m? level will
significantly reduce the risk from
inorganic arsenic but will not reduce
risk below the level of significance. Risk
assessment estimates, based on the Lee
and Fraumeni and the Pinto and
Enterline studies, indicate that the
excess risk of developing lung cancer
from 45 years exposure to inorganic
arsenic at 10 pg/m?® ranges from 10 to
14% (7.7 to 10 excess cases per 1000
exposed employees), These estimates
are based on a linear mathematical
model for cancer initiation. A risk
assessment using a quadratic model for
cancer initiation leads to estimates of an
excess risk of 9.5% (7 excess cases per
1000 exposed employees) at 50 pg/m?*
and an excess risk of 0.38% (0.3 excess
cases per 1000 exposed employees) at 10
pg/m? The scientists performing the risk
assessments believe that the linear
model is more appropriate than the
quadratic model and that the linear
model fits the data better. Clearly, the 10
pg/m? level very substantially reduces
risk from the 500 pg/m? level.

The level of ris‘: estimated to exist at
10 pg/m?based on a linear model is 7 to
10 excess cases of lung cancer per 1000
exposed employees. OSHA believes that
this level of risk does not appear to be
insignificant. It is below risk levels in
high risk occupations but it is above risk
levels in occupation’s with average
levels of risk. In addition, the Supreme
Court stated as to a 1 in 1000 level of
risk of fatality that "‘a reasonable person
might well consider the risk significant
and take appropriate steps to decrease
or eliminate it" (JUD v. AP/, 448 U.S.
655).

In addition to establishing an
exposure limit, the inorganic arsenic
standards includes housekeeping
requirements to minimize reintroduction
of dust into the air, comprehensive
respirator provisions designed to give
greater assurance that respirators work

and are used properly, lunch room
provisions to reduce the possibility of
arsenic ingestion, and requirements for
showdrs, protective clothing and
changeroom facilities to prevent
exposure after working hours. In
addition, there are medical surveillance
requirements an monitoring provisions.
These good industrial hygiene practices
often did not exist in the past, when the
exposures which form the bases of the
current estimates of excess risk took
place. Therefore, the real reduction in
risk, if exposures are reduced from 500
pg/m?to 10 pg/m® with good industrial
hygiene practices, is likely to be greater
than the numerical differences would
indicate. The reason for this is the
elimination of exposures from ingestion,
and exposures outside the worksite
which have been greatly reduced by the
new standard. However, the reduction
of risk expected beyond that estimated
using the mathematical models
discussed in this notice cannot be
quantified because the additional degree
of exposure reduction cannot be
measured.

By achieving the 10 pg/m? limit,
industry will have done all that can
reasonably be expected to protect their
employees from the risks of arsenic.
Substantial progress has already been
made. Separate from this notice, OSHA
proposed to the affected smelter
companies and the United Steelworkers
which represents smelter workers, a
cooperative assessment by technical
experts representing the three sectors to
evaluate control methodology to protect
employees while maintaining the
efficiency of the smelting industry. This
suggestion was accepted and an
agreement reflecting the needs of one
such facility has already been signed by
all parties.

It should be noted that the inorganic
argenic standard covers only
occupational exposure to inorganic
arsenicals. The estimates or risk would
not be applicable to organic arsenicals
for which OSHA has no data indicating
risk. In addition, OSHA pointed out in
43 FR 19613 that arsenic in preserved
wood has substantial chemical
differences from other arsenicals, after
the reaction, and therefore, based on the
existing record, it did not believe it
appropriate to regulate preserved wood.

IL Risk Assessment

A. General Considerations for
Quantitative Risk Assessment

A quantitative risk assessment is an
attempt to predict the degree of risk
associated with a specific level of
exposure. This can be done either
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through direct observation or by
extrapolation, a statistical techinque
used estimate risk at levels outside the
range of observed exposure levels.

The specific case of inorganic arsenic
involves both of these procedures.
Determining risk at the pre-1978 PEL of
500 ug/m? involves little estimation
because the does falls well within the
range of the observed doses. Predicting
risk at 10 pg/m?® involves estimation at
dose levels lower than those seen in the
study population i.e., a low-dose
extrapolation. Two steps are necessary
to perform and extrapolation, First, a
functional relationship between dose
and response is established using the
experimental data, that is, a curve is
“fit" to the data. (A functional
relationship is a mathematical
relationship where a change in one
quantity results in a corresponding
change in another quantity.) Secondly,
in order to predict a response outside
the experimental range, it is then
assumed that this same mathematical
relationship will hold in the range of
doses that were not observed. By
“reading off" the curve, one is able to
estimate the risk at any dose level.
Confidence in the risk estimates is
increased if (1) the assumptions “reflect
the expected experience of workers in a
fashion that most people find
reasonable," and (2) the “extrapolation
is not required to extend far beyond the
range of actual measurement." (Clement
Associates, p 2.)

Comparability in route and duration
of exposure as well as carcinogenic
response (e.g,, same site of tumors) also
increase confidence in the prediction of
risk from one observed population to
another population. The use of
epidemiological data obtained from one
worker population to estimate the risk to
another worker population, therefore is
desirable since it eliminates the need to
extrapolate to a more general or
heterogeneous population.

B. Mathematical Models Used in
Determining Risk

_ Two mathematical models for cancer
initiation have been employed in the
Quantitative risk assessments presented:
the linear model and the quadratic
model. Both of the models have been
selected for their biological plausibility
in describing the processes of
tarcinogenesis.

The models predict that risk is
proportional to doge (linear model) or
the square of the dose (quadratic model)
and assume that there will be a common

iologic response to the insult over the
entire range of doses. Predictions based
on the linear model are also consistent

with estimates which would result from
the multistage model at low doses. (The
multistage model is based on the theory
that several stages are requried prior to
cancer development, a theory which.is
also consistent with known biologic
mechanisms (Armitage and Doll (1861),
Crump et al., (1976)).

Other mathematical models for
determining risk have been proposed,
such as the probit and logit models, and
the Weibul model, but these are more
frequently used in the analysis of animal
bioassay data. The use of the linear and
quadratic models for the analysis of the
epidemiologic data on exposure to
arsenic is consistent with the
methodology employed by C.E. Land for
OSHA when evaluating the risk from
exposure to coke oven emissions (41 FR
46753, October 22, 1976).

III. Arsenic Risk Assessment

A. General

The three studies in the arsenic
rulemaking record that provide the basis
for performing the risk assessments
discussed in this notice are: the Pinto
and Enterline (Exhibit 29 B) study at the
ASARCO-Tacoma Copper Smelter; the
Lee and Fraumeni (1969) study at the
Anaconda Copper Smelter; and the Ott,
Holder and Gordon (1974) study at a
Dow Chemical Co. plant. The details of
these studies are discussed in depth in
the preamble to the final rule for
inorganic arsenic (43 FR 19587-90,
19494-96), Relevant parts of the studies
and necessary assumptions used in
making an assessment of risk are
discussed below.

The Pinto and Enterline study and the
Lee and Fraumeni study provide
substantially more than the minimum
data that are needed in order to perform
a risk assessment. These studies and
independently supplied data in the
record include number of deaths from
respiratory cancer for both exposed and
unexposed populations and quantitative
exposure data at several measured
exposure levels. The data from the
reports demonstrate a dose-response
relationship. Furthermore, the group of
employees examined in the
epidemiologic studies is the same group
that would be affected by this standard,
eliminating the need to extrapolate to a
different worker population. All of these
factors contribute to increased
confidence in the estimates obtained
from risk assessment.

The quality of the Pinto and Enterline
and Lee and Fraumeni studies and their
suitability for risk assessment have been
acknowledged. Arthur D. Little, Inc., a
consulting firm engaged by Kennecott to
review the data, described the Lee and

Fraumeni study as an “exceptional
investigation” (Ex. 26 A, p. 32). Clement
Associates, Inc., commented that the
data from both studies were
“exceptionally will suited to risk
assessment” (Clement Associates, p. 3).

B. Chu Assessment

Dr. Kenneth Chu, while on detail to
OSHA from the National Cancer
Institute, performed a risk assessment
utilizing the linear model for purposes
for extrapolation. Dr. Chu also
completed a risk assessment based on a
quadratic model, although he indicated
in his report that the linear model is
more representative of the risk
associated with arsenic exposure
because this model “fits” the observed
data better. Fit in this case is measured
by the correlation coefficient squared or
“R*". R*indicates how close the
measured points are to the dose-
response curve predicted by the model.
The closer the R? number is to one, the
better is the fit. That is, if the model
predicts the observations perfectly, then
R?equals one. It was pointed out in his
report that it can be seen by inspection
that R? values are, in general, higher for
the linear model than the quadratic
model.

Dr. Chu's statistics are presented in
two basic formats. The first is the
percentage of excess risk of respiratory
cancer above the background level. For
example, based on the Lee and
Fraumeni data the excess risk of 68% for
workers exposed to 50 pg/m? of arsenic
for working lifetime means that those
workers would have a 68% greater
chance of dying of lung cancer than an
equivalent group of workers not
exposed to inorganic arsenic.

The inorganic arsenic preamble and
many epidemiology studies present
results in the form of a standardized
mortality ratio or SMR. The
standardized mortality ratio is defined
as the observed number of deaths
divided by the expected number of
deaths and is usually expressed as a
percentage. In that system of notation,
the normal death rate for a group from a
specific cause is stated as 100 and a 68%
increase above the normal rate would
be indicated as an SMR of 168.

The excess risk of lung cancer from
inorganic arsenic exposure is also
presented as the number of lung cancer
deaths per 1,000 exposed workers over a
lifetime. For example, a 68% excess risk
of lung cancer death for workers, as
mentioned above, would be 51 excess
lung cancer deaths per 1,000 exposed
workers over those workers' lifetimes,
This number represents the increased
number of lung cancer deaths due to
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inorganic arsenic exposure above the
normal level of deaths from lung cancer.

Dr. Chu points out in his report that
the data in the inorganic arsenic record
demonstrate a measured excess risk of
lung cancer at levels below the pre-1978
500 pg/m?3 exposure limit. The Lee and
Fraumeni study found an SMR of 478
(378% excess risk) for all workers
exposed at 580 pg/m3; an SMR of 239
(139% excess risk) for all workers
exposed at 290 ug/m? and an SMR of
214 (114% excess risk) for short-term
workers (cohorts 3 to 5, 1 to 14 years of
exposure) exposed at 290 ug/m? These
risks were measured directly. No
conversions are required and the risks
are independent of the need to make
assumptions inherent in a low-dose risk
extrapolation.

According to Dr. Chu's estimates, a
45-year working lifetime of exposure to
500 pg/m* of arsenic will result in at
least a 524% excess risk of lung cancer
or at least 393 excess deaths per 1000
exposed workers over a lifetime,
assuming no other competing cause of
death. A 45-year working lifetime
exposure to 50 pg/m? of arsenic will
result in a 68% to 167% excess risk of
lung cancer or 51 to 125 excess deaths
per 1000 exposed workers over a
lifetime, and a 45-year working lifetime
exposure to 10 pg/m? of arsenic will
result in a 14% to 33% excess risk of lung
cancer or 10 to 25 excess deaths per
1000 exposed workers over a lifetime.

C. Clement Associates, Inc., Assessment

Clement Associates, Inc. have stated
that the underlying data were of high
quality permitting performance of a
good risk assessment and that a linear
model was appropriate. Clement
estimated that a 45-year working
lifetime of exposure to 500 pg/m? of
arsenic will result in a 525% to 620%
excess risk of lung cancer or 394 to 465
excess deaths per 1000 workers over a
lifetime. It estimated that a 45-year
waorking lifetime of exposure to a 50 pg/
m? or arsenic will result in a 52% to 62%
excess risk of lung cancer or 39 to 46
excess deaths per 1000 exposed workers
over a lifetime. It estimated that a 45-
year working lifetime exposure to a 10
pg/m3 of arsenic will result in a 10% to
12% excess of lung cancer or 7.7 to 9.1
excess deaths per 1000 exposed workers
over a lifetime.

D. EPA-CAG Assessment

The EPA's Carcinogen Assessment
Group's (EPA-CAG) judgment were that
the underlying data was sufficient to
perform a risk assessment and that a
linear model was appropriate. It
estimated, as a best estimate, an 8.1%
increase in lung cancer per 1 pg/m?® of

arsenic for environmental exposure of
24 hours a day, 365 days a year over a
natural lifetime. Since a working year
exposure (40 hours per week for 46
weeks) is only about 20% of an
environmental exposure, the estimate of
risk had to be adjusted to a working
year estimate before comparisons could
be made with the other risk
assessments. The formula the EPA-CAG
used, based on a 46-week work year,
was:

46 weeks X 40 hours
et 22 0,21
365 days x 24 hours

In addition, a natural lifetime
averages 74 years while a maximum
working life is considered to be 45 years.
Therefore, the EPA-CAG's risk factor
has to be further reduced to take into
account the shorter number of years
exposed during work.

The conversion is 45/74 x 0.21 =
0.128. Therefore, the 8.1% excess risk per
1 pg/m3 of arsenic exposure estimated
by EPA-CAG must be multiplied by
0.128 to convert to a working lifetime
equivalent of an excess risk of 1.0368%
or approximately 1% excess risk per 1
pg/m3 of arsenic exposure. This results
in a 500% excess risk of lung cancer at
500 pg/m? of arsenic exposure,

500 ug/
1% excess m?
risk arsenic
x = 500% excess
1pg/m? 1 risk
arsenic

or 375 excess deaths per 1000 workers
over a working lifetime, a 50% excess
risk at 50 pg/m? or 38 excess deaths per
1000 workers over a working lifetime,
and a 10% excess risk at 10 pg/m?® or 8
excess deaths per 1000 workers over a
working lifetime.

The following table summarizes the
risk assessments for arsenic prepared by
Dr. Chu, Clement Associates, and the
EPA Carcinogen Assessment Group at
arsenic exposure levels of 10 ug/m3, 50
pg/m? and 500 pg/m?® based on the
studies of Lee and Fraumeni, and Pinto
and Enterline (Table 1). The results
show reasonable agreement.

TABLE 1.—SUMMARY OF WORKER EXPOSURE
LiMIT RISK TO ARSENIC

45 yr exposure 30 yr exposure
Excess Excess Excess Excess
deaths risk deaths risk
per 1,000 | (percent) | per 1,000 | (percent)
Dr. Chu...ccie | *10-225 14-33 717 9-22
Clement......... 7.7-91 10-12 47-63 7-8
EPA-CAG...... 8 10 5 7

TABLE 1.—SUMMARY OF WORKER EXPOSURE
LiMIT Risk TO ARSENIC—Continued

45 yr exposure 20 yr exposure
Excess Excess Excess Excess

deaths risk deaths risk
per 1,000 | (percent) | por 1,000 | (perceny)

Risk at 50 ug/m?*

Or. Chi.oue151-2125 | 68167 aa—az‘ 45-110
Clement......... 39-46 52-82 26-31 35-41
EPA-CAG..... 38 | 50 25 I k<]

Risk at 500 pg/m*

aoff 303-2 713 524-951 | 262-475 | 340-6%
394-465 | 525-620 | 263-310 | 350-414
375 500 248 33

! Extrapolation based on Lee and Fraumeni data. -
* Extrapolation based on Pinto and Entertine dala
* Calcuylated from a one-hit model.

The results in Table 1 utilize the linear
model which each of the three experts
considered apropriate. Though Dr. Chu
also performed the computations to
estimate risk utilizing the quadratic
model, he believes this model to be less
appropriate. These computations are
presented in Tables 3 and 5A of his
assessment. The all cohort estimate for
the gquadratic model based on Lee and
Fraumeni data (excluding the heavy
exposure group) demonstrates a 9.5%
excess risk (7 excess cases per 1000) at
50 ug/m? and a 0.38% excess risk (0.3
excess cases per 1000) at 10 pg/m?> The
all cohort estimate for the Pinto and
Enterline data demonstrates a 70%
excess risk (53 excess cases per 1000) al
50 pg/m?and 2.8% excess risk (2.1
excess cases per 1000) at 10 pg/m>
These estimates are taken from what is
believed to be the most representative
cohort and factual situation.

The result from the Ott et al. study are
not incorporated in the table because
the study was not included by Clement
Associates. Based on the Ott Study, Dr.
Chu estimated the following risks after
45 years of exposure. For the 500 pg/m*
level, the excess probability of getting
respiratory cancer is 767/1000 for a
1023% increase above background. For
50 pg/m? the excess probability is 156/
1000 for a 194% increase, and for 10 g/
m? the excess probability is 29/1000 for
a 39% increase.

E. Effects of Smoking

It is well documented elsewhere thal
smokers have a higher risk of
developing lung cancer than non-
smokers. Smoking, therefore, could be
an important confounding factor in the
interpretation of epidemiologic studies
addressing the risk of developing lung
cancer. Nevertheless, it is clear from the
analysis below that the excess risk of
lung cancer observed in the three
epidemiologic studies of arsenic
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exposed workers cannot be attributed
primarily to smoking.

Enterline analyzed the effects of
smoking on the findings of the Pinto and
Enterline study (Ex. 111, Att 4). He was
able to obtain smoking histories from all
living pensioners in the cohort and
smoking histories from relatives of those
cohort members who had died since
January 1, 1961, He then compared
mortality patterns of arsenic workers
who were smokers with smokers in the
general population, and arsenic workers
who were non-smokers with non-
smokers in the general population. The
risks for respiratory cancer were
elevated by a factor of 2.6 for smokers
and by factor of 4.6 for non-smokers.
Therefore, the increased risk of
respiratory cancer among arsenic
workers cited in the Pinto and Enterline
study is not due to smoking alone.
Furthermore, Enterline’s survey showed
that the percentage of smokers among
the arsenic workers as about 51%—not
substantially different from that of the
general population. Therefore, there is
approximately the same level of
smoking in the control population as the
exposed population, thus making
adjustment for smoking unnecessary.

In the Ott et al. study, smoking
histories for the workers in the study
were not available. The authors stated
that “a cross-sectional review of
smoking histories from 1968 to 1972 of
200 arsenic-exposed employees revealed
no differences relative to the whole
population at the location and no
differences related to exposure dosage.”
If this survey reflects the smoking
history of the arsenic workers in the
study, a substantial increase of lung
cancer due to smoking alone in the
exposed population would not be
expected.

In the Lee and Fraumeni study,
smoking histories for workers in the
cohort were not available. The authors
estimated that even if all of the arsenic
workers were heavy smokers, only a 2.0-
to 2.5-fold excess over lung cancer death
rates in the general population is
associated with heavy smoking, while
as much as an 8-fold excess was seen
among workers exposed to a “heavy”
level of arsenic for 15 or more years,
:Iherefore. the authors concluded that
. . .itis highly unlikely that smoking
alone would account for the excess
respiratory cancer mortality observed.”"

A more plausible hypothetical
example also demonstrates that
smoking could not account for excess
risk in the Lee and Fraumeni study.
According to a report to the Surgeon
General (1979), the percentage of
Cgarette smokers among U.S. male
adults during the years 1949 to 1969 was

estimated to be about 50%. The
percentage of cigarette smokers among
U.S. male blue collar workers in 1976
was also estimated to be about 50%. It is
possible that the populations of the
State of Montana, where the Lee and
Fraumeni study plant was located, may
have smoking histories which are

. different from the rest of the country,
but a substantial deviation from the U.S.
experience is unlikely. Even assuming a
20% difference in the proportion of
smokers between the arsenic workers
(i.e., 60%) and the comparison
population (i.e., 40%), smoking alone
would account for only about a 40%
increase of lung cancer risk over that of
the comparison population.*

The excess risk in the Lee and
Fraumeni study ranged from 114% for
low-exposure short-term workers to
700% for long-term high exposure
workers, If the exposed population had
a higher percentage of smokers, as
assumed for the purpose of the example,
only 40% excess risk could be explained
by smoking.

Upon analysis of data in the record,
OSHA belives that smoking alone would
not account for the excess lung cancer
demonstrated in the three studies.
OSHA acknowledges that some
adjustment to the SMR for lung cancer is
necessary when there is a significant

_ difference in the smoking patterns

between the study population and the
comparison population. However, in two
of the three studies, smoking patterns of
these two groups appear to be similar
and in the third study, while no data are
available, smoking differences could not
be the significant factor in explaining
excess risk. Therefore, OSHA believes
the risk estimates are reasonable,
although no adjustments have been
made for smoking. (See also the
discussion at 43 FR 19589-90).

F. Review of the Three Risk
Assessments.

The three guantitative risk
assessments for inorganic arsenic
exposure discussed above generally
agree on the formulation of the problem
and analysis of the data. The three
assessments agree that the underlying
data provide a reasonable basis for risk
assessments. Each assessment
concluded that the linear model is most
appropriate, The three risk assessments

* Assuming a 10-fold excess of lung cancer among
smokers as compared to non-smokers, a population
consisting of 60% smokers would have 6.4-fold
excess and a population isting of 40% kers
would have a 4.6-fold excess of lung cancer
compared to non-smokers. Therefore, the relative
risk of a 60% smoker population compared to a 40%
smoker population is 1.4 (6.4/4.6) or 40% excess.

report excess mortality due to arsenic
within a narrow range.

The discussion that follows briefly
outlines the differences in approach
among these assessments, particularly
when the differences impact on the
resulting estimates of risk.

Both Dr. Chu and Clement Associates
computed risks for a lifetime
occupational exposure, whereas the
EPA-CAG assessment calculated risks
from a lifetime environmental exposure.
As discussed earlier, the EPA-CAG
estimates of risk have been adjusted to
make them comparable to the estimates
provided by Dr. Chu and Clement
Associates, Slightly different
expressions of the doses were used in
the regression equations (Dr. Chu
plotted year-ug/m? vs. excess risk;
Clement Associates and the EPA-CAG
plotted fraction-of-total-lifetime-ug/m?
vs. excess risk).

In analyzing the Lee and Fraumeni
data, Clement Associates' and Dr. Chu's
risk assessments utilized the more
extensive exposure data in the arsenic
record, based on measurements made
by Anaconda. However, Clement
Associates and Dr. Chu’s preferred
estimates do not use the data for the
workers in the highest exposure
category. (Those workers frequently
wore respirators, therefore the levels of
arsenic inhaled would have been lower
than the level of arsenic measured in the
ambient air.) OSHA agrees that the high
level environmental exposure data are
less certain as measures of exposure to
the lung and can reasonably be omitted
when estimating risk .

The EPA-CAG risk assessment
utilized a 1975 NIOSH survey of
Anaconda as the basis for estimating
exposure of workers in the Lee and
Fraumeni study. These exposure data
were “derived from a single survey of
copper smelter conducted after the
period of employment of the workers
studied” in the Lee and Fraumeni study
(Clement Associates, p. 4). The “heavy”
and “medium” exposure classifications
were virtually identical in this analysis
and, therefore, the two exposure levels
were averaged.

The exposure levels used in the risk
assessment, based on the Pinto and
Enterline results, are derived from
urinary arsenic levels. All three risk
assessments utilized the same factor,
0.3, which is presented in the arsenic
record, to convert urinary levels to
airborne levels.

The risk assessment performed by Dr.
Chu on the Pinto and Enterline data
utilized an estimate that the urinary
arsenic levels in the early 1950's were
twice the 1973 level presented in data
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contained in the arsenic record, as the
estimate of exposures prior to 1950 as
well. Dr. Chu believes that these
estimates are better estimates of
exposure because they take into account
the protection afforded by the
respirators that were sometimes used
and because higher exposure would
have resulted in acute symptoms.

However, both the Clement and EPA-
CAG assessment are based on estimates
presented in the Pinto and Enterline
1977 update that stated that exposures
before 1948 were 5 to 10 times higher
than the 1973 levels. These higher
estimates of past exposures are based
on ASARCO's estimates, though these
estimates were not based on detailed
studies. Since an assumption of higher
exposures in the past would result in
lower estimates of risk per unit of
exposure, this particular assumption is
the principal explanation for the higher
estimates of risk in the assessment
performed by Dr. Chu.

OSHA accepts the higher estimates of
past exposure because they are
documented in the published literature
and because ASARCO has had
extensive programs for monitoring
arsenic going back to the late 1930's.
However, Dr. Chu's estimates are
reasonable also, for the reasons he
presented, OSHA notes that the low
side estimates of risk by Dr. Chu are
based on Lee and Fraumeni data and
not affected by this assumption. The
estimates Dr, Chu presents from the
quadratic model, based on the Pinto and
Enterline data and his discussion of the
level of exposure in Pinto and Enterline
study, for which there is measured risk,
is dependent on the estimates of past
exposures.

Clement Associates chose not to
report estimates of risk based on the
study by Ott et al. Dr. Chu presented his
estimates based on the Ott data in Table
g of his risk assessment, but these were
not included in his preferred estimates.
The EPA-CAG averaged results from
the Ott study with data from the other
two studies in making their overall risk
estimate. Because the Ott data tended to
produce estimates which were much
higher than those from the other two
studies, this tends to raise the EPA-
CAG estimate of risk. (EPA-CAG
estimated an 8.1% increase in the lung
cancer rate per increase of 1 pg/m? of
atmospheric arsenic—the geometric
mean of estimates of 3.3% (Lee and
Fraumeni), 9.4% (Pinto and Enterline)
and 17.0% (Ott et al.). The mean,
excluding the Ott et al. data, is
approximately 5.6%), Both approaches
are reasonable.

OSHA concludes, as it did in the 1978
final standard for arsenic, that the Lee
and Fraumeni and the Pinto and

Enterline studies are excellent
epidemiologic studies and that the Ott
study is a reasonably good study. These
studies provide a sound data base for
performing risk assessments because of
their excellent follow-up, reasonable
exposure estimates, and strong dose-
response relationship. They provide
considerably more than the minimum
data necessary for attempting risk
assessment. As Clement Associated
stated, “. . . the information available
on arsenic is exceptionally well suited
to risk assessment, and it should be
possible to place somewhat more
confidence in these estimates than can
be placed in the usual assessments
which are based primarily on animal
data." (Clement Associates, p. 3).

OSHA concurs with the three experts
that the linear hypothesis appears to be
the most reasonable approach for
estimating the risk presented by
occupational exposure to inorganic
arsenic. The linear model provides an
excellent fit to the data. (See the
discussion of the R?in the summary of
Dr. Chu's assessment above and on page
nine of his assessment. A better fit than
the quadratic model is noted for 14 of
the 15 separate analyses performed for
the Lee and Fraumeni data, the highest
quality data available.) There is a good
biologic basis for the linear model and it
has been utilized in prior estimates of
risk at low levels based on '
epidemiologic data (See the discussion
in II B above).

In addition, the preamble to OSHA's
regulations for “Identification,
Classification and Regulation of
Potential Occupational Carcinogens'' is
consistent with the above analysis and
recommends, as a general matter, that a
linear model be followed (45 FR 5200,
January 22, 1980).

The linear model is often
recommended as a conservative
estimate presenting an upper bound to a
sigmoidal curve, also a common biologic
response relationship, at low levels.
(Gross et al., 1970). However, it should
be noted that OSHA has not based its
conclusions on choosing the most
cautious assumptions. Estimates based
on the Ott data have not been used by
themselves (except as they are one
component of the EPA estimate)
because they are not of a high quality
as the Lee and Fraumeni and Pinto and
Enterline data. Use of the Ott data
would lead to higher estimates of risk.
Similarly, as discussed in the review of
the Pinto and Enterline data, OSHA
accepts ASARCO's estimate of exposure
levels as being, on balance, somewhat
preferable to Dr. Chu's.

Because the underlying data used in
the risk assessments are of high quality,
and because the assumptions and

methodoloy of the three risk
assessments are strong and well
supported, the estimates of risk
presented in Table 1 are believed by
OSHA to be reasonable predictions of
the excess risk of respiratory cancer due
to occupational exposure to arsenic.
OSHA believes that those estimates
with Dr. Chu's high side estimates
excluded (which were based on his
estimates of exposure levels) are
preferable for the reasons stated. These
are the estimates presented above by
OSHA as its preliminary analysis. In
addition, OSHA has included the results
based on a quadratic model and the Lee
and Fraumeni data. These also are
reasonable estimates, though for the
reasons discussed, they do not appear to
be as well supported as the estimates
based on the linear hypothesis.

Several recent reports (Enterline, 1981
Enterline and Marsh, 1980; Lee-
Feldstein, 1981; Lubin et al, 1981), yet
unpublished or recently published, were
summarized at a public conference held
on arsenic in November 1981. These
reports continue to show excess lung
cancer among smelter workers exposed
to inorganic arsenic. However, after
complete analysis they may indicate
some differences in the quantitative
estimates of risk. It is expected that the
details of Enterline (1981) and Lee-
Feldstein (1981) work will be available
of public comment at the hearings.

IV Significance of Risk

OSHA's overall analytic approach for
setting worker health standards is a
four-step process consistent with recent
court interpretations of the OSH Act
and rational, objective policy
formulation. In the first step, risk
assessments are performed where
possible and considered with other
relevent factors to determine whether
the substance to be regulated poses a
significant risk to workers. Then, in the
second step, OSHA considers which, if
any, of the proposed standards being
considered for that substance will
substantially reduce the risk. In the third
step, OSHA looks at the best available
data to set the most protective exposure
limit that is both technologically and
economically feasible. In the fourth and
final step, OSHA considers the most
cost-effective way to achieve the
objective,

The Ninth Circuit's remand provides
that OSHA consider the issues
presented by the first two steps and
some of the elements of the third step.
This notice and rulemaking directly
addresses those matters. As discussed
below a cooperative evaluation by
technical experts from OSHA, the
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smelter companies and the United Steel
Workers gives additional consideration
to the final steps.

It is appropriate to consider a number
of different factors in arriving at a
determination of significant risk with
respect to inorginic arsenic. The
Supreme Court gave some general
guidance as to the process to be
followed. It indicated that the Secretary
is to make the initial determination of
the existence of a significant risk, but.
recognized that “while the Agency must
support its finding that a certain level of
risk exists with substantial evidence, we
recognize that its determination that a
particular level of risk is 'significant’
will be based largely on policy
considerations.” (IUD v. API, 448 U.S.
855, 656, n, 62). In order for such a policy
judgment to have a rational foundation,
itis appropriate to consider such factors
as quality of the underlying data,
reasonableness of the risk assessment,
statistical significance of the findings,
the type of risk presented and the
significance of the numerical risk
relative to other risk factors.

The first factor is the quality of the
underlying data. The underlying data
upon which the risk assessments for
inorganic arsenic are based are high
quality epidemiological studies in an
occupational environment. The studies
by Lee and Fraumeni and by Pinto and
Enterline involved workers exposed to
inorganic arsenic in copper smelters, In
the study by Ott et al., the workers
studies were exposed to the pentavalent
form of arsenic in a chemical
manufacturing plant. These three studies
have good follow up, generally
reasonable exposure estimates and
indicate that the risk was proportional
lo the degree of arsenic exposure. There
are also a number of studies in other
chemical industries and smelters
reported in the literature and discussed
in the preamble to the final standard,
which demonstrated an increase in lung
tancer among workers exposed to
norganic arsenic. However, the dose
tesponse data were not as well
developed as in the studies used in the
risk assessments upon which the agency
has principally relied. The International
Agency of Research on Cancer (IARC)
has classified arsenic as a human
carcinogen. Studies in animals have

een equivocal as discussed in the
Preamble to the final standard, but
arsenic is not at present a demonstrated
animal carcinogen. This does not,

Owever, contravene the human data as
the translation of data from human to

animal and vice versa is not always
direct,

The second factor is the
reasonableness of the risk assessment.
Reasonable confidence can be placed in
the estimates of the risk presented. In
addition to the good exposure and
response documentation, as discussed
above the dose-response curves
demonstrate a good fit of the linear
model to the measured data, increasing
confidence that a linear model through
the origin is the appropriate model to
use. It should be emphasized that the
risk analyses are based on human data
and not on animal data, Therefore, they
do not have the uncertainties associated
with extrapolating animal data to man.

The third factor is the concept of
statistical significance. An experimenter
considers an event “statistically
significant” when the probability that
the event would have occurred solely by
chance is very low, This probability is
called a “P value.," A P value less than
0.05 (a commonly used value) implies
that the relationship seen is the result of
a causal action and not the result of a
chance occurrence. There are several
stages in the arsenic risk analysis where
the statistical significance of the results
can be calculated.

The first time that statistical
significance is important is the
determination in the individual studies
that an excess risk from exposure to
inorganic arsenic exists in the observed
population. The statistical significance
of the results is discussed in the
preamble to the final standard and the
results relied on are deemed to be
statistically significant.

Another time is the determination of
the statistical significance of the dose-
response relationship. Using a standard
statistical test (Student's t test) the dose-
response relationships for the Lee and
Fraumeni and for the Pinto and Enterline
studies are highly significant
(approximately the 0.001 level). While
the P value for the Ott et al. study is not
as significant as it is for the other two
studies, there is still less than a 0.10
chance that the relationship seen would
occur by chance.

Thus, the quality of the data and the
analysis are high. In any event, they are
higher than that needed to place
reasonable confidence in the risk
assessment predictions.

The fousth factor is the type of risk
presented. The epidemiological evidence
has clearly demonstrated that inorganic
arsenic causes lung cancer in humans.
Lund cancer is usually a fatal disease. It
evades early detection and, according to
the American Cancer Society, only
about 9% of lung cancer patients live
five or more years after diagnosis.

The fifth factor is the significance of
the risk measured or predicted by the
risk analysis. Briefly, measured data
already in the inorganic arsenic record
from the Lee and Fraumeni study show
for long term employees (cohort 1 and 2,
15 or more years of exposure) a 455—
567% excess risk (334—425 excess deaths
from arsenic exposure per 1000 exposed
employees) at 580 pg/m?3, a 150-210%
excess risk (112-158 excess deaths per
1,000 employees) at 290 pg/m?, The
estimates from the risk analysis which
OSHA believes are most reasonable,
based on the data now before it are the
following: The excess risk of lung cancer
for a working lifetime of exposure is
500% to 620% (375 to 465 excess death
per 1000 employees) at 500 pg/m?, 50—
68% excess risk (38 to 51 excess deaths
per 1000) at 50 pg/m?, and 10-14%
excess risk (7.7-10 excess deaths per
1,000 employees) at 10 pg/m?3 of
inorganic arsenic based on the linear
model. An estimate of risk based on the
quadratic model is 9.5% excess risk (7
deaths per 1,000 employees) at 50 ug/m?
and 0.38% excess risk (0.3 excess deaths
per 1,000 employees) at 10 pg/m?. The
linear model is preferable because it fits
the data better and is recommended by
the scientists who performed the risk
assessments.

OSHA concludes that exposure to
inorganic arsenic clearly presents a
significant risk of harm at the 500 pg/m?*
level. As noted, the risk assessments
estimate 375 to 465 excess deaths per
1,000 exposed workers for a working
lifetime exposure (45 years) at 500 pg/
m?, These estimates indicate a very high
rigk of death at the level in the old
standard and comport with the
conclusion of the Ninth Circuit Court of
Appeals in this case that “it is
undisputed that exposure to inorganic
arsenic at the level of 500 pg/m?3 * * *
poses a “significant” health risk"
(ASARCO v. OSHA, 78-1959,
Memorandum, April 7, 1981, p. 3).

There appears to be little doubt that
reducing exposures to inorganic arsenic
from 500 pg/m?® to 10 pg/m? will
substantially lessen the level of risk of
development of cancer. The most
reasonable estimates predict that the
reduction would be from 375465 excess
deaths per 1,000 exposed employees to
7.7-10 excess deaths per 1,000 exposed
employees over a working lifetime.
Confidence can be placed in the
predicted lessening of risk since both
the Lee and Fraumeni study, and the
Pinto and Enterline study demonstrated
dose-response relationships. (See the
tables at 43 FR 19594-5). For example,
measured data from the Lee and
Fraumeni study indicates substantially
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less excess risk at 290 pg/m?® than at 580
pg/m3. Clearly, lower exposure
substantially reduces risk.

- The linear model estimates a risk
level of 7.7 to 10 excess cases of cancer
per 1,000 exposed workers at the 10 pg/
m3 limit. OSHA's preliminary
conclusion is that significant risk is not
eliminated at this risk level and that a
reasonable person would take steps to
reduce it if feasible.*

Some guidance for this conclusion is
presented by an examination of other
occupational risk rates and legislative
intent. For example, in the high risk
occupations of fire fighting, and mining
and quarrying, the average risk of death
from an occupational injury or an acute
occupationally related illness from a life
time of employment (45 years) is 27.45
and 20.16 per 1000 employees
respectively. Typical risk in occupations
of average risk are 2.7 per 1000 for all
manufacturing and 1.62 per 1000 for all
service employment. Typical risks in
occupations of relatively low risk are
0.48 per 1000 in electric equipment and
0.07 per 1000 in retail clothing. (These
rates are derived from 1979 and 1980
Bureau of Labor Statistics data for
employers with 11 or more employees
adjusted to 45 years of employment for
46 weeks per year).

There are relatively little data on risk
rates for occupational cancer, as
distinguished from occupational injury
and acute illness. The estimated cancer
fatality rate from the maximum
permissible occupational exposure to
ionizing radiation is 17 to 29 per 1000,
(47 years at 5 rems, Committee on the
Biological Effects of Ionizing Radiation
(BEIR) IiI predictions). However, most
radiation standards (unlike OSHA
standards) require that exposures be
reduced to the lowest level reasonably
achievable below the exposure limits
(the ALARA principle). Approximately
95% of radiation workers have

* This level of risk is also above the level at
which the Supreme Court indicated a reasonable
person might well consider the risk significant and
tuke steps to decrease it. The Court stated, "It is the
Agency’s responsibility to determine in the first
instance what it considers to be a “significant” risk.
some risks are plainly acceptable and other are
plainly unacceptable. If, for example, the odds, ere
one in a billion that a person will die from cancer by
taking a drink of chlorinated water, the risk clearly
could not be considered significant. On the other
hand, if the odds are one in a thousand that regular
inhalation of gasoline vapors that are two percent
benzene will be fatal, a reasonable person might
well consider the risk significant and take
appropriate steps to decrease or eliminate it." (IUD
v, APL, 448 U.S. 655). The Supreme Court's language
indicates that the examples given were of excess
risk over a lifetime, It speaks of “regular inhalation”
which implies that it takes place over a substantial
period of time and refers to the “odds * * * that a
person will die," obviously a once in a lifetime
occurrence.

exposures less than one-tenth the
maximum permitted level. The risk at
one-tenth the permitted level is 1.7 to 2.9
per 1000 exposed employees. [BEIR) II
estimated are 30 to 60 per 1000-at 5 rem
per year and 3 to 6 per 1000 at one-tenth
that level.)

The linear model predicts a 7.7 to 10
per 1000 excess death rate from arsenic
at 10 pg/m?® This % to % the death rate
in the riskiest occupations, 2to 5 times
higher than the risks in occupations of
average risk, and 10 to 100 times the risk
of the low risk occupations. It is also ¥4
of the maximum permitted radiation
cancer risk but about 3 times higher than
the cancer risk which 95% of the
radiation workers are under. It must
also be noted that this risk of 7.7-10 per
1000 excess deaths due to lung cancer is
in addition to the risk of accidental
death in copper smelters of 8.69 per 1000
(1978-80 BLS data).

Congress passed the Occupational
Safety and Health Act of 1870 because
of a determination that occupational
safety and health risks were too high.
Based on this it is clear that Congress
gave OSHA authority to reduce risks of
average or above average magnitude
when feasible, Therefore OSHA
believes that the 10 pg/m*® standard for
arsenic, which should reduce risk from
several hundred per thousand to
approximately ten per thousand, is
carrying out the Congressional intent
within the limits of feasibility and does
not attempt to reduce insignificant risks.

Under both Congressional intent and
the Supreme Court rationale, OSHA
could if it were feasible, seek to reduce
risks below those estimated by the
linear model at 10 ug/m? However,
OSHA expects that there will be
reduction of risk beyond that estimated
using the methematical model. The
esimates do not take into account the
other protective provisions (protective
clothing, showers, clean lunch rooms,
etc,) that will reduce exposure to arsenic
in nonwork areas and during nonwork
hours, reduce the possibility of arsenic
ingestion, and ensure proper respiratory
and bodily protection. With the 10 pg/
m? level and these protective provisions
lowiering risks below the predicated
level, OSHA concludes that its arsenic
standard is protecting employees and
that employers who fulfill the provisions
of the standard will have taken all
reasonable steps to protect their
emloyees from the hazards presented by
occupational exposure'to inorganic
arsenic.

OSHA is enforcing the standard
protecting employees. The smelter
employers to OSHA's knowledge have
already taken substantial steps under

this standard to lower employee
exposures to arsenic, and their
coopration with the United Steel
Workers in the cooperative assessment
will achieve employee protection in a
cost effective manner. There are only a
few smelter facilities where exensive
efforts are needed to comply with the
inorganic arsenic standard. OSHA
suggested to those smelters and to the
United Steel Workers of America which
represents their employees, a
cooperative evaluation by technical
experts from OSHA, the smelter
companies and the USW, to determine
the appropriate control methodology to
protect employees while maintaining the
efficiency of the smelting industry. This
suggestion was accepted and several
evaluations have been completed.
Through those cooperative evaluations,
considerations of cost effectiveness and
the feasibility of control technology in
the specific smelter environment have
been taken into account, employees are
being promptly protected and all four
analytic steps to rational standard
setting are being carried out.

Public Participation
Written Comments

OSHA requests comments and
supporting documentation on the issues
raised in this notice. These issues are
risk assessments on inorganic arsenic
and the resulting degree of predicted
risk, significance of that risk, and any
adjustments to the standard that may be
warranted by the evidence on the risk
and its significance. Specifically,
scientific and technical data and expert
analysis and opinon are sought. The
comments must be received by June 18,
1982 and submitted in quadruplicate to
the Docket Officer, Docket H-037B,
Room $-6212, Occupational Safety and
Health Administration, U.S. Department
of Labor, 3rd Street and Constitution
Avenue, NW., Washington, D.C. 20210.

The data, views, and arguments that
are submitted will be available for
public inspection and copying at the
above address. All timely submissions
reviewed will be made part of the record
of this proceeding.

Oral Hearing

In addition to the request for written
information, which should be submitted
to the Docket Office, OSHA is providing
an opportunity under section 8(b)(3) of
the Act and 29 CFR Part 1911, to submit
oral testimony concerning the specified
issues at an informal public hearing
scheduled to begin at 10 AM., July 13,
1982, in the Auditorium, Frances Perkins
Labor Department Building, 3rd Street
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and Consﬁtﬁtion Avenue, NW.,
Washington, D,C. 20210,

Notice of Intention to Appear

Persons desiring to participate at the
hearing must file a notice of intention to
appear in quadruplicate by June 18,

1982, with Mr. Tom Hall, OSHA,

Division of Consumer Affairs, Room
N3635, U.S. Department of Labor, 3rd
Street and Constitution Avenue, NW.,
Washington, D.C. 20210. Telephone (202)
523-8024.

The notices of intention to appear,
which will be available for inspection
and copying at the OSHA Docket Office
during business hours, must contain the
following information:

1. The name, address and telephone
number of each person to appear;

2. The capacity in which the person
will appear;

3. The approximate amount of time
required for the presentation;

4. The specific issues that will be
addressed;

5. A statement of the position that will
be taken with respect to each issue
addressed; and

6. Whether the party intends to submit
documentary evidence, and if so, a
summary of the evidence to be adduced
in support of the position.

Filing of Testimony and Evidence
Before Hearing »

Any party requesting more than 15
minutes for presentation at the hearing
or submitting documentary evidence,
must provide, in quadruplicate, the
complete text of its testimony, and all
documentary evidence to be presented
at the hearing, to the OSHA Division of
Consumer Affairs, where they will be
available for inspection and copying.
This material must be received by June
18, 1982. Each submission will be
reviewed in light of the amount of time
requested in the notice of intention to
appear and in light of the time available
for the public hearing. In instances
where the information contained in the
submission does not justify the amount
of time requested, a more appropriate
amount of time will be allocated and the
participant will be notified of that fact.

Conduct of Hearings

The hearings will commence at 10
AM, July 13, 1982, with the resolution of
ény procedural matters relating to the
proceeding. The hearing will be presided
over by an Administrative Law Judge
who will have all the powers necessary
and appropriate to conduct a full and
fair informal hearing as provided in 29
CFR 19011, including the powers;

1. To regulate the course of the
Proceedings; -

2. To dispose of procedural requests,
objections, and comparable matters;

3. To confine the presentation to the
matters pertinent to the issues raised;

4. To regulate the conduct of those
present at the hearing by appropriate
means; and

5. In the Judge's discretion, to keep the
record open for a reasonable stated time
to receive written information and
additional data, views, and arguments
from any person who has participated in
the oral proceeding.

Following the close of the hearing, the
presiding Administrative Law Judge will
certify the record of the hearing to the
Assistant Secretary of Labor for
Occupational Safety and Health,

The question of the risk from exposure
to inorganic arsenic will be reviewed in
light of all testimony and written
submissions received as part of this
record, and evidence already included
in the inorganic arsenic record.
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List of Index Terms in 29 CFR Part 1910

Arsenic, Occupational safety and
health, Chemicals, Cancer, Health, Risk
assessment.

(Secs. 6, and 8, of the Qccupational Safety
and Health Act of 1970 (20 U.S.C. 655, 657);
Secretary of Labor's Order 8-76 (41 FR 25059);
29 CFR Part 1911)

Signed at Washington, D.C. this 5th day of

April, 1982,

Thorne G. Auchter,

Assistant Secretary of Labor.

[FR Doc. 82-8470 Filed 4-6-82; 845 am]

BILLING CODE 4510-26-M %
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 938

Surface Coal Mining and Reclamation
Enforcement in Pennsylvania: Review
of State Program Submission
AGENcY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Reopening of public comment
period.

suMMARY: The Office of Surface Mining
(OSM) is reopening the period for '
review and comment on the
resubmission by Pennsylvania of its
program for the regulation of surface
coal mining and reclamation in the
State. Specifically, OSM is reopening the
comment period to allow the public
sufficient time to consider and comment
on revigions to the proposed program
submitted by Pennsylvania.

DATE: Written comments, data or other
relevant information relating to
Pennsylvanis's revisions to its proposed
program submission must be received
on or before 4:00 p.m., May 10, 1982, to
be considered.

ADDRESSES: Comments on
Pennsylvania’s revisions to its proposed
program should be sent or hand-
delivered to: Office of Surface Mining
Reclamation Enforcement, Office of the
Field Solicitor, Second Floor, 603 Morris
Street, Charleston, West Virginia 25301,
(Attention: Pennsylvania Administrative
Record).

The Pennsylvania proposed program
and the proposed revisions are available
for public inspection at the OSM
address above, the Pennsylvania
Department of Environmental Resources
(DER), Fulton Bank Building, Tenth
Floor, Third and Locust Streets,
Harrisburg, Pennsylvania 17120,
Telephone: (717) 787-4686, and other
OSM and DER field locations in
Pennsylvania.

FOR FURTHER INFORMATION CONTACT:
Patrick Boggs, Regional Director, Office
of Surface Mining, 603 Morris Street,
Charleston, West Virginia 25301;
Telephone: (304) 347-7175.
SUPPLEMENTARY INFORMATION: On
January 29, 1982, at 47 FR 43184320,
OSM published a notice in the Federal
Register announcing a public hearing
and public comment period on the
resubmitted Pennsylvania program. The
public hearing was held in Harrisburg,
Pennsylvania, on February 25, 1982, and
the public comment period on the
resubmission closed at 4:00 p.m. on
March 3, 1982

On April 8, 1982, Pennsylvania
submitted to OSM revisions to its
proposed program. These revisions have
been in Commonwealth rulemaking
since February 8, 1982, and the
Commonwealth has conducted two
public hearings on these proposed
revisions. One hearing was held in
Johnstown, Pennsylvania, on March 2,
1982, and a second was held in
Harrisburg, Pennsylvania, on March 4,
1982. Also, on April 9, 1982,
Pennsylvania submitted further
revisions to its proposed program which
will be recommended to the
Pennsylvania Department of
Environmental Resources’
Environmental Quality Board for
consideration at its meeting on April 20,
1982. The proposed revisions to the
programs and the further revisions being
recommended to the Environmental
Quality Board have been placed in the
Pennsylvania Administrative Record,
PA No. 321.

Thus, OSM is reopening the public
comment period until 4:00 p.m., May 10,
1982, to allow the public sufficient time
to review and comment on the above
cited Administrative Record material
and to allow the public sufficient time
after the Environmental Quality Board's
meeting on April 20, 1982, to consider
and comment on the actions taken by
the Board. '

This announcement is made in
keeping with OSM’s commitment to
public participation as a vital
component in fulfilling the purposes of
the Surface Mining Control and
Reclamation Act of 1977.

List of Subjects in 30 CFR Part 938

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: April 5, 1982.

J. 8. Griles,

Director, Office of Surface Mining.
{FR Doc. 82-9037 Filed 4-8-82; 845 am|
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-5-FRL-2098-7]

Approval and Promulgation of
Implementation Plans; Ohio; Extension
of Public Comment Period

AGENCY: Environmental Protection
Agency (USEPA).

ACTION: Extension of public comment
period.

SUMMARY: On February 23, 1982 (47 FR
7856), USEPA proposed to revise the
sulfur dioxide (SO.) emissions
limitations in the federally promulgated
Ohio State Implementation Plan (SIP)
for the Ohio Power Company Gavin
plant in Gallia County, Ohio. At that
time, a 30-day public comment period
was provided. However, in response to
the State of Connecticut’s request, the
public comment period is extended to
April 26, 1982.
DATE: Comments must be received on or
before Thurday, April 28, 1982, If
possible please send”an original and
four copies.
ADDRESS: Comments should be
submitted to: Gary Gulezian, Chief,
Regulatory Analysis Section, U.S.
Environmental Protection Agency, 230
South Dearborn Street, Chicago, lllinois
60604.
FOR FURTHER INFORMATION CONTACT:
Debra Marcantonio at (312) 886-8088.
Dated: March 29, 1982.
Valdas V. Adamkus,
Regional Administrator.
[FR Doc. 82-8826 Filed 4-8-82; 8:45 am]

" BILLING CODE 6560-50-M

40 CFR Part 122
[WEN-2-FRL~ 2095-3]

Reconsideration of Effluent
Limitations; Caribbean Rum Distilling

AGENCY: Environmental Protection
Agency [EPA].

ACTION: Notice; request for comments.

SUMMARY: In response to requests from
the Virgin Islands Rum Industries, Ltd.
(VIRIL) and Puerto Rico Distillers, Inc.
(PRD) for reconsideration of National
Pollutant Discharge Elimination System
(NPDES) effluent limitations for the
discharge of rum distillery wastes, the
United States Environmental Protection
Agency (EPA] is today soliciting
comments on whether it should grant or
deny said requests for alternative
effluent limitations.

COMMENT DATE: Comments received on
or before May 24, 1982 will be
considered in EPA's determination
concerning the VIRIL and PRD reques!s.

ADDRESS: Send comments to the
attention of Conrad Simon, Director,
Water Management Division, United
States Environmental Protection
Agency, Region II, 26 Federal Plaza,
New York, New York 10278, with a copy
to Mr. Clevenger at the address
specified below.
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FOR FURTHER INFORMATION CONTACT:
Mr. Frank Langone, Water Management
Division, United States Environmental
Protection Agency, Region II, 26 Federal
Plaza, New York, New York 10278, [212]
264-9876. Mr. Weems Clevenger,
Director, EPA Caribbean Office, Stop
8-1/2 Ave. Fernandez Juncos, P.O. Box
792, San Juan, Puerto Rico 00902, [809]
725-7825.

SUPPLEMENTARY INFORMATION: In 1974~
1975, EPA, Region II, in the absence of
effluent limitations guidelines, issued
NPDES permits to four rum distilleries in
Puerto Rico and two rum distilleries in
the Virgin Islands. The effluent
limitations imposed in these permits
were based upon the use of evaporative
by-product recovery or biological
treatment to achieve a Biochemical
Oxygen Demand (BOD) reduction of
94%.

The terms of some of these permits
were contested in adjudicatory hearings.
The Bacardi Corp. agreed to the terms of
its permit. One adjudicatory hearing
was settled in 1976 when Destileria
Serralles agreed to the land application
of its wastewater and no longer required
an NPDES permit. A consolidated
adjudicatory hearing was commenced in
July 1977 at the request of PRD and
VIRIL, (as well as a third distillery
whose assets were subsequently
purchased by the Bacardi Corp.).

These adjudicatory hearings were
suspended in 1977 and settlement
negotiations resumed. One treatment
alternative, evaporative by-product
recovery, was eliminated during these
negotiations since high energy costs and
the lack of a local by-product market
established biological treatment
(anaerabic/aerobic digestion) as a
preferable alternative.

A 1979 settlement was reached
whereby PRD and VIRIL agreed to meet
requirements for removal of 70% of the
BOD in their waste waters, Pursuant to
the terms of a Consent Judgment filed in
U. S. District Court, District of Puerto
Rico in October, 1979, a new permit was
issued to the Bacardi Corp. with terms
substantially similar to, although slightly
more stringent (75% removal of BOD)
than, those agreed upon by PRD and
VIRIL. These effluent limitations were to
be achieved by anaerobic treatment
(without & subsequent aerobic treatment
stop) with certain optional in-process
changes (such as molasses clarification).

PRD and VIRII proceeded with the
engineering designs of their treatment
8ystems; Bacardi commenced
construction of the first stage of its
treatment system.

Requests for reconsideration of
treatment requirements were submitted

to the EPA Administrator by VIRIL (on
July 13, 1981, as amended December 7,
1981) and PRD (on October 19, 1981, as
amended, December 4, 1981) prior to
commencement of construction of major
treatment facility segments. Copies of
the requests are available in the EPA
Region II offices at the addresses shown
above.

The requests argue that the Clean
Water Act allows EPA when
establishing effluent limitations for the
Best Practicable Control Technology
Currently Available (BPT) to consider
the cost of treatment in relation to the
water quality benefits which might
result from such treatment. Moreover,
these requests allege that untreated
wastewater discharges from the rum
distilling process will not be harmful to
the marine environment if properly
diffused in deep ocean waters as
opposed to continued near shore
disposal and that, therefore, the current
treatment requirements would not be
cost-effective. These requests further
allege that changed economic
circumstances since the agreements
were reached in 1979 have rendered the
agreements economically infeasible in
Puerto Rico and the Virgin Islands. The
proposed Caribbean Basin Initiative
which may result in the elimination of
the import duties on rum from foreign
Caribbean countries which do not have
similar treatment requirements is cited
as an example of such changed
economic circumstances.

Submission of Comments

EPA is soliciting comments on
whether it should grant or deny the
requests,

EPA particularly solicits comments on
the following factual issues:

1. To what extent, if any, do changed
economic circumstances since 1979,
including the proposed Caribbean Basin
Initiative, merit reconsideration of
treatment requirements?

2. Should the present treatment
requirements of 70~75% BOD reduction
be maintained? If so, what outfall
structure should be employed with this
treatment requirement (e.g. diffusion
with deep ocean outfall)?

3. To what extent could in process
changes (such as molasses clarification)
with resultant BOD reduction of 10-15%,
together with diffusion with deep ocean
outfall, be considered sufficient to
satisfy water quality needs in receiving
waters?

4. Would some variant of the above
options present a satisfactory
alternative?

5. What is the earliest practicable
date for final compliance with each of

the above alternatives; at what
estimated costs?

List of Subjects in 40 CFR Part 122

Administrative practice and
procedure, Air pollution control,
Hazardous materials, Reporting
requirements, Waste treatment and
disposal, Water pollution control, Water
supply, Confidential business
information.

Dated: March 18, 1982,
Jacqueline E. Schafer,
Regional Administrator.

[FR Doc. 82-9733 Filed 4-8-82; 8:45 am]
BILLING CODE 8560-50-M

40 CFR Parts 122, 123, 124 and 146
[WH-6-FRL~2095-4]

Arkansas Department of Pollution
Control and Ecology; Underground
Injection Control; Primacy Application

AGENCY: Environmental Protection
Agency.

ACTION: Notice of public comment
period and of public hearing.

SUMMARY: The purpose of this notice is
to announce that: (1) The Environmental
Protection Agency has received a
complete application from the Arkansas
Department of Pollution Control and
Ecology requesting approval of its
Underground Injection Control program;
(2) the application is available for
inspection and copying; (3) public
comments are requested; and (4) a
public hearing will be held.

This notice is required by the Safe
Drinking Water Act as a part of the
response to the States complying with
the statutory requirement that there be
an Underground Injection Control
program in designated States.

The proposed comment period and
public hearing will provide EPA the
breadth of information and public
opinion necessary either to approve,
disapprove, or approve in part and
disapprove in part the application from
the Arkansas Department of Pollution
Control and Ecology to regulate Class I,
III, IV, and V injection wells.

DATES: Requests to present oral
testimony should be filed by May 6,
1982; public hearing will be held May 13,
1982, 10:00 a.m. The public comment
period closes on May 20, 1982.
Comments must be received by that
date.

ADDRESSES: Comments and requests to
testify may be mailed to Shirley
Augurson, Groundwater Protection
Section, Environmental Protection
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Agency, Region VI, 1201 Elm Street,
Dallas, Texas 75270. Copies of the
application and pertinent material are
available between 8:30 a.m. and 4:00
p.m., Monday through Friday at the
following locations:

Environmental Protection Agency,
Region VI, Library, 28th Floor, 1201
Elm Street, Dallas, Texas 75270, (214)
767-7341

Arkansas Department of Pollution
Control and Ecology, 8001 National
Drive, Little Rock, Arkansas 72209,
(501) 562-7444 Ext. 177
The hearing will be held at the

Arkansas Game and Fish Commission

Auditorium, #2 Natural Resources

Drive, Little Rock, Arkansas.

FOR FURTHER INFORMATION CONTACT:

Shirley Augurson, Groundwater

Protection Section, Environmental

Protection Agency, Region VI, 1201 Elm

Street, Dallas, Texas 75270, (214) 767—

2774, Comments should also be sent to

this address.

SUPPLEMENTARY INFORMATION: This

application from the Arkansas

Department of Pollution Control and

Ecology is for the regulation of all

injection wells in Arkansas, excluding

those associated with oil and gas
production (Class 1I). Some of the wells

covered in the application (i.e., Class V

bromine related brine disposal wells)

are under the regulatory jurisdiction of
the Arkansas Oil and Gas Commission.

A Memorandum of Understanding

between the Arkansas Department of

Pollution Control and Ecology and the

Arkansas Oil and Gas Commission

describes each Agency's program

responsibilities and is a pertinent part of
this application. The application
includes a description of the State

Underground Injection Control program,

copies of all applicable rules and forms,

a statement of legal authority, and a

memorandum of agreement between the

Arkansas Department of Pollution

Control and Ecology and the Region IV,

Environmental Protection Agency.

List of Subjects in 40 CFR
Part 122

Administrative practice and
procedure, Air pollution control,
Hazardous materials, Reporting and
recordkeeping requirements, Waste
treatment and disposal, Water pollution
control, Water supply, Confidential
business information.

Part 123

Hazardous materials, Indian—lands,
Reporting and recordkeeping
requirements, Waste treatment and
disposal, Water pollution control, Water
supply, Intergovernmental relations,

Penalties, Confidential business
information.

Part 124 °

Administrative practice and
procedure, Air pollution control,
Hazardous materials, Waste treatment

and disposal, Water pollution control,
Water supply, Indians—lands.

Part 146
Hazardous materials, Reporting and
recordkeeping requirements, Waste
treatment and disposal, Water supply.
Dated: April 2, 1982,
Frederic A. Eidsness, Jr.,
Assistant Administrator for Water.

[FR Doc. 82-9728 Filed 4-8-82; 8:45 am]
BILLING CODE 8560-50-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Part 421

Medicare Program; Assignment and
Reassignment of Home Health
Agencies to Designated Regional
Intermediaries

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Proposed rule.

SUMMARY: We are proposing to modify
Medicare regulations to require that all
freestanding home health agencies
(HHA'’s) serviced by a nominated
intermediary be serviced by a regional
intermediary designated by HCFA. One
intermediary would be designated to
service freestanding HHA's in each
state.

These proposed regulations would
implement Section 1816(e)(4) of the
Social Security Act (as added by Section
930{0) of the Omnibus Reconciliation
Act of 1980, Pub. L. 96-489), which
requires the Secretary to designate
regional agencies or organizations to
perform intermediary functions for home
health agencies. The publication of the
regulations also complies with a court
order. This proposal would improve the
administration of the home health
benefit under the Medicare program.

DATE: To assure consideration,
comments should be mailed on or before
May 10, 1982.
ADDRESS: Address comments in writing
to: Administrator, Health Care
Financing Administration, Department
of Health and Human Services, P.O, Box
17073, Baltimore, Maryland 21235.

If you prefer, you may deliver your
comments to Room 309-G Hubert H.

Humphrey Building, 200 Independence
Ave. SW,, Washington, D.C., or to Room
793, East High Rise Building, 6325
Security Boulevard, Baltimore,
Maryland.

In commenting, please refer to BPO-
29-P. Agencies and organizations are
requested to submit comments in
duplicate.

Comments will be available for public
inspection, beginning approximately two
weeks after publication, in Room 309-C
of the Department's offices at 200
Independence Ave. SW., Washington,
D.C. 20201, on Monday through Friday of
each week from 8:30 a.m. to 5:00 p.m.
(202-245-7890).

FOR FURTHER INFORMATION CONTACT:
Norman Fairhurst, [301) 594-9498,

SUPPLEMENTARY INFORMATION:

1. Background

In the Medicare program, the
Secretary is responsible for making
payment to a provider of services (such
as a home health agency (HHA)) for the
covered services it furnishes to
Medicare beneficiaries, either through a
fiscal intermediary or by HCFA directly
through its Office of Direct
Reimbursement (ODR).

The wide dispersion of HHAS, their
low volume of bills and the small
number of HHAs per intermediary are
factors that significantly diminish
optimum efficiency and effectiveness in
administering the HHA part of the
Medicare program. Moreover, there has
been concern for some time regarding
the inadequate monitoring and auditing
of HHA costs. In testimony before the
Senate Special Committee on Aging and
the House Subcommittee on Oversight
and Health on March 9, 1977, the
Department took the position that the
Secretary be allowed to establish either
a single national intermediary or a
series of regional intérmediaries to
service HHASs:

Section 14 of Public Law 95-142,
enacted as a result of these and other
hearings, amended Section 1816 of the
Social Security Act and authorized the
Secretary to assign and reassign
providers to intermediaries and to
designate regional intermediaries or a
national intermediary with respect to a
class of providers (Section 1816(e)(1)
and (2) of the Act). As a result of this
legislation, HCFA developed a proposal
for consolidating HHA workloads
among fewer intermediaries.

Section 930(0) of the Omnibus
Reconciliation Act of 1980 added a new
paragraph (4) to Section 1816(e) of the
Act. This section requires the Secretary
to designate regional agencies or
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organizations (that is, fiscal We believe the designation of to be serviced by an intermediary,
intermediaries) that have entered into statewide regional HHA intermediaries  including members of HHAs chains,

an agreement with him under Section
1816 of the Act to perform functions
under that agreement for freestanding
HHAS in the region. The statute requires
that if an HHA is a subdivision of a
hospital (that is, the HHA and hospital
are under common control or are
affiliated), the Secretary shall assign
that HHA to a regional intermediary
only under the following condition: The
Secretary, after applying published
criteria relating to administrative
efficiency and effectiveness, determines
that the assignment would result in the
more effective and efficient
administration of the Medicare program.

In late 1980, HCFA circulated its
initial draft HHA intermediary
consolidation proposal to providers,
intermediaries, regional offices and
other HCFA representatives, the
National Association of Home Health
Agencies, the National League for
Nursing and the Fiscal Intermediary
Group. After considering comments from
these entities, we notified HHAs in
December of 1981, through their
intermediaries and the Office of Direct
Reimbursement (ODR), the HCFA
component that services direct-dealing
providers, of the name of the designated
regional intermediaries and the
transition schedule.

However, on March 10, 1982, we were
permanently enjoined, by the U.S.
District Court for the District of
Columbia, from transferring
freestanding HHAs serviced by ODR to
regional intermediaries. The Court also
required us to publish within 30 days a
proposed rule concerning the transfer of
freestanding HHA's that have elected to
be serviced by an intermediary to the
regional intermediaries. That have been
designated by the Department.

These proposed regulations comply
with the court order to publish proposed
rules and they would implement Section
1816(e)(4) of the Act.

1. Provisions of the Regulations

We are proposing in these regulations
to require all freestanding HHAs that
have elected to be serviced by an
intermediary under 42 CFR 421.103, to be
serviced by a regional intermediary
designated by HCFA. We would add a
new section to Medicare regulations, 42
CFR 421.117, to state this requirement.

The major policy provisions behind
these proposed regulations are,
basically, those stated in the notification
to HHAs in December 1981. They are as
follows;

A. One intermediary would be
designated to service freestanding
HHAs in each State.

would achieve the goal of both Congress
and HCFA to improve the
administration of the home health
benefit under the Medicare program.
Consolidating the workload of
freestanding HHAs under a single
intermediary in each State should
improve management and consistency
of coverage and reimbursement
determinations for HHAs. The use of
statewide intermediaries would also
facilitate onsite review of HHAs by the
intermediaries. This review has proven
to be a significant tool for assuring
improved reimbursement determinations
and controlling overutilization and
overpayments that have been of concern
to HCFA and the Congress. Consistent
application of Medicare policies with
respect to HHAs within each State
would enhance delivery of necessary
services by providing a consistent
approach to medical policy
interpretation and reimbursement for
providers, beneficiaries and the home
health community.

The designation of one intermediary
per State would be in keeping with our
long range goals of reducing the number
of intermediaries in the Medicare
program and of consolidating all
intermediary workload in each State
with one intermediary.

The criteria used for selecting
intermediaries would include past
performance and the ability of the
intermediary to assume additional
workload.

Approximately 16 percent of HHAs
participating in the Medicare program
would be reassigned to another
intermediary as a result of
implementation of these regulations, The
number of intermediaries servicing
freestanding HHAs would be reduced
from 72 to 49. (No HHA intermediary
would be designated for Puerto Rico or
the Virgin Islands because of the
proposed competitive fixed-price
experiment to select a single
organization to service their entire
Medicare workload.) In only 8 States
would there be a major shift of the
State's HHASs to a new intermediary
(Arizona, California, Florida, Ohio,
Pennsylvania, Texas, Washington, West
Virginia). In the remaining States, the
designated intermediary already
services all or most of the freestanding
HHASs not serviced by ODR. The
implementation procedures we have
developed have been designed to assure
a smooth transition to the new
intermediaries. ;

B. There would be no alternative to
the designated intermediaries for
freestanding HHAs. All HHAs wishing

would be serviced by the designated
intermediary. Because of a court order
HHASs serviced by ODR may continue
with ODR or elect to be serviced by the
designated regional intermediary.

C. HHAS in multi-State chain
organizations would have to deal with
designated State intermediaries to
assure uniform treatment of HHASs in
each State. However, we recognize that
there may be cases in which the degree
of centralization of the chain would
make such a policy less efficient in
terms of cost report settlement. In these
cases, it would be more efficient for a
lead intermediary to handle the home
office audit and desk review of all
provider cost reports, determine the

* scope of provider audits, and perform

final settlement of individual HHA cost
reports. The designated intermediaries
would have responsibility for provider
reimbursement throughout the year
based on necessary input from the lead
intermediary, provide input to the lead
intermediary in terms of provider audit
and cost report settlement, and perform
actual field audit work required.

Chains wishing to avail themselves of
the exception would have to present
their request in writing to the regional
office serving their home office, The
request would have to provide
information concerning their degree of
centralization such as is now required
for a single intermediary to service an
entire chain of any type. The regional
office would evaluate each request and
notify the chain in writing of HCFA's
determination.

D. Hospital-based HHAs would
continue to be serviced by the
intermediary servicing the parent
provider regardless of whether it is the
designated intermediary. However, we
would ask intermediaries servicing
hospital-based HHAs to use the
coverage and utilization screens of the
designated State intermediary to
promote statewide consistency,

E. We are also proposing to amend the
definition of intermediary in § 421.3 to
show that a Blue Cross Plan which has
entered into a subcontract, approved by
the Administrator, with the Blue Cross
Association to perform intermediary
functions may be designated as a
regional intermediary.

F. We also propoge amending
§ 421.128 to show that, under Section
1816(e)(4) of the Act, an intermediary
that would lose providers to a regional
intermediary would not have the right to
appeal any adverse effect caused by the
reassignment of HHASs to another
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intermediary or by the designation of
regional intermediaries for HHAs.

111. Implementation

A. Assurance of cash flow. HCFA
intends to make every effort to assure
that there would be no interruption of
cash flow to HHAs. We would work
closely with the designated intermediary
and HHAS to identify and resolve
problems that could potentially interrupt
the HHASs' cash flow.

B. Scheduling of reassignments. We
plan to begin transferring freestanding
HHAS to their designated intermediaries
on September 1, 1982, The transfer
would-be based on provider cost report
year ending dates with the exception of
the September 1 transfer. This transfer
would include those providers with
year-ending dates of June 30, July 31,
and August 31. ¥

We propose completing the majority
of the reassignments to designated
intermediaries this calendar year. Fifty-
one percent of the HHAs were
reassigned between January 1 and
March 1; another 26 percent were
scheduled to transfer July 1 through
September 1, and an additional 14
percent were scheduled to transfer

' between October 1 and December 1. By
including the HHAs with June and July
year-ending dates in the September 1
reassignment we would still meet this
goal. The remaining 9 percent (the 35
HHAs having fiscal year-ending dates in
March through May) would be phased in
next year.

The original reassignment of
freestanding HHAS to the designated
intermediaries (based on provider cost
reporting year ending dates) began
January 1, 1982. Any HHA that has
already begun or completed the transfer
of its workload to the regional
intermediary may continue to be
serviced by the regional intermediary or
may transfer its workload back to its
original intermediary until the new
scheduled transition date, HHAs that
formerly were serviced by ODR and
transferred to a regional intermediary
may transfer their workloads back to
ODR or may remain with the regional
intermediary.

C. Compensation for transition costs.
Effective with cost reporting periods
beginning on or after July 1, 1979, limits
have been established on the
reimbursable cost per visit for each type
of home health service although such
limits are applied to the aggregate costs
of the HHA. As provided in 42 CFR
§ 405.460(f)(2), limits may be adjusted
upward for a provider that shows that it
incurred higher costs due to
extraordinary circumstances beyond its
control. Where a HHA's costs exceed

the limits as the result of the mandatory
reassignment of the HHA to another
intermediary, an exception would be
granted under this general category,
provided that the costs are reasonable,
attributable to the circumstances
specified, separately identified by the
provider, and verified by its
intermediary.

D. List of Designated Regional
Intermediaries. Below is the list of
intermediaries we propose to designate
as the regional intermediaries. Except as
noted below, each HHA would be
serviced by the intermediary in its State.

Alabama—Blue Cross and Blue Shield
of Alabama

Alaska—Blue Cross and Blue Shield of
Washington and Alaska

Arizona—Aetna Life and Casualty

Arkansas—Arkansas Blue Cross and
Blue Shield, Inc.

California—Blue Cross of Southern
California

Colorado—Blue Cross of Colorado

Connecticut—Blue Cross and Blue
Shield of Connecticut, Inc.

Delaware—Blue Cross of Delaware

District of Columbia—Group
Hospitalization, Inc. (Washington,
D.C)

Florida—Aetna Life and Casualty
(Clearwater, Florida)

Georgia—Blue Cross of Georgia/
Columbus, Inc. -

Hawaii—Hawaii Medical Service
Association

Idaho—Blue Cross of Idaho Health
Services

Hllinois—Health Care Service
Corporation (Chicago, 111.)

Indiana—Mutual Hospital Insurance,
Inc, {Indianapolis, Ind.)

Iowa—Blue Cross of Iowa, Inc.

Kansas—Blue Cross of Kansas, Inc.

Kentucky—Blue Cross and Blue Shield
of Kentucky, Inc.

Louisiana—Blue Cross of Louisiana

Maine—Associated Hospital Service of
Maine

Maryland—Blue Cross of Maryland, Inc.

Massachusetts—Blue Cross of
Massachusetts, Inc. ;

Michigan—Blue Cross-and Blue Shield
of Michigan

Minnesota—Blue Cross and Blue Shield
of Minnesota

Mississippi—Blue Cross and Blue Shield
of Mississippi, Inc.

Missouri—Blue Cross Hospital Service,
Inc. of Missouri (St. Louis, Missouri)

Montana—Blue Cross of Montana

Nebraska—Mutual of Omaha Insurance
Company

Nevada—Aetna Life and Casualty =
(Reno, Nevada)

New Hampshire—New Hampshire-
Vermont Health Services, Inc.

New Jersey—The Prudential Insurance
Company of America

New Mexico—New Mexico Blue Cross
and Blue Shield, Inc.

New York—Blue Cross and Blue Shield
of Greater New York

North Carolina—Blue Cross and Blue
Shield of North Carolina

North Dakota—Blue Cross of North
Dakota

Ohio—Hospital Care Corporation
(Cincinnati, Ohio)

Oklahoma—Blue Cross and Blue Shield
of Oklahoma

Oregon—Blue Cross of Oregon

Pennsylvania—Blue Cross of Greater
Philadelphia

Puerto Rico—none

Rhode Island—Hospital Service
Corporation of Rhode Island

South Carolina—Blue Cross and Blue
Shield of South Carolina

South Dakota—Blue Cross of Western
Towa and South Dakota

Tennessee—Blue Cross and Blue Shield
of Tennessee (Chattanooga,
Tennessee)

Texas—Group Hospital Service, Inc.
(Dallas, Texas) N

‘ Utah—Blue Cross of Utah

Vermont—New Hampshire-Vermont

Health Services, Inc.

Virginia—Blue Cross of Southwestern

Virginia (Roanoke, Virginia)

Virgin Islands—none

Washington—Blue Cross of Washington
and Alaska

West Virginia—Blue Cross Hospital

Service, Inc. (Charleston, West

Virginia)

Wisconsin—Blue Cross/Blue Shield

United of Wisconsin
Wyoming—Blue Cross of Wyoming

HHAS in Puerto Rico and the Virgin
Islands, as well as hospital-affiliated
HHA, are not being reassigned, as
explained above in section IL In
addition, the designated intermediaries
would service HHAs across State lines
in keeping with their longstanding
service areas in the following cases:

* Group Health, Inc.—services the
District of Columbia; Prince Georges and
Montgomery Countigs in Maryland;
Arlington County, Fairfax County, and
the cities of Alexandria, Falls Church
and Fairfax in Virginia.

* Blue Cross of Western lowa and
South Dakota—services all of South
Dakota and 26 counties in Iowa.

¢ Oregon Blue Cross—services
Oregon and Clark County in
Washington, a suburb of Portland.

» St. Louis Blue Cross—services
Missouri, and Johnson and Wynadotte
Counties in Kansas.

These service areas do not overlap
with those of other designated
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intermediaries and thus meet the intent
of the legislative mandate in Pub. L. 86—
499.

Kaiser, Inc. would continue to service
its one freestanding and three hospital-
affiliated HHAs pending a decision on
its role as an intermediary.

IV. Impact Analyses

A. Executive Order 12291

The Secretary has determined that the
proposed regulations do not meet the
criteria for a “major rule", as defined by
section 1(b) of Executive Order 12291,

That is, the proposed regulations
would not—

« Have an annual effect on the economy
of $100 million or more;

Result in a major increase in costs or
prices for consumers, any industries,
any government agencies or any
geographic regions; or

Have significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic import
markets.

We expect some one-time transition/
implementation costs; however, the
long-range impact of these regulations
would be one of improved program
effectiveness.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980,
5 U.S.C. 603(a), requires that a Federal
agency prepare, and make available to
the public, an Initial Regulatory
Flexibility Analysis (IRFA) when it
publishes a proposed rule that would
have a significant economic impact on a
substantial number of small businesses
or other small entities.

Some HHAs may be defined as small
businesses, but these regulations would
nol adversely affect a significant
number, with respect to economic
impact under the Regulatory Flexibility
Act. Therefore, no IRFA is required.

List of Subjects in 42 CFR Part 421

Administrative practice and
procedure, Contracts (Agreements),
Courts, Health care, Health facilities,
Health maintenance organizations
(HMO), Health professions, Information
(Disclosure), Lawyer, Medicare.
Professional Standards Review
Organizations (PSRO), Reporting
requirements.

PART 421—INTERMEDIARIES AND
CARRIERS

42 CFR Part 421, is amended as set
forth below.

1. The authority citation for Part 421 is
revised to read as follows:

Authority: Secs. 1102, 1815, 1818, 1842,
1861(u), 1871, 1874 and 1975 of the Social
Security Act (42 U.S.C, 1302, 1395g, 1395h,
1395u, 1395x(u), 1395hh, 1395kk, and 13951l),
and 42 U.5.C. 1395b-1).

2. In the Table of Contents for Subpart
B, a new § 421.117 is added as follows:

Subpart B—Intermediaries
A . - » -
Sec.

421117 Designation of regional
intermediaries for freestanding home
health agencies.

. * - - -

3. Section 421.3 is amended by
revising the definition of “intermediary"
to read as follows:

§421.3 Definitions
* - * - -

“Intermediary” means an
organization that has entered into an
agreement with the Administrator to
perform designated functions in the
administration of the Medicare program,

For purposes of designating regional
intermediaries for freestanding home
health agencies under § 421.117 as well
as for applying the performance criteria
in § 421.120 and the statistical standards
in § 421.122 and any adverse action
resulting from such application, the term
intermediary also means a Blue Cross
Plan which has entered into a
subcontract approved by the
Administrator with the Blue Cross
Association to perform intermediary
functions.

4. Section 421.117 is added to read as
follows;

§ 421.117 Designation of Regional
Intermediarles for Freestanding Home
Health Agencies.

(a) This section is based on section
1816(e)(4) of the Social Security Act,
which requires the Secretary designate
regional intermediaries for freestanding
home health agencies (HHAs).

(b) Freestanding HHAs that elect to
receive payment for covered services
furnished to Medicare beneficiaries
through an intermediary under »
§ 421.103(b) of this subpart must receive
payment through a regional
intermediary designated by HCFA.

5, Section 421.128 is amended by
adding a new paragraph (f) to read as
follows: 1

§421.128 Intermediary’s opportunity for a
hearing and right to judicial review.
* * - * *

(f) Exception. An intermediary
adversely affected by the designation of
a regional intermediary under § 421.117
of this subpart is not entitled to a
hearing or judicial review concerning

adverse effects caused by the
designalion of a regional intermediary.
(Catalog of Federal Domestic Assistance

Program No. 13.773, Medicare Hospital
Insurance)

Dated: April 5, 1982,
Carolyne K. Davis,

Administrator, Health Care Financing
Administration.

Approved: April 5, 1982,
Richard S. Schweiker,
Secretary.

{FR Doc. 82-9739 Filed 4-8-82; #:45 am]
BILLING CODE 4120-03-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-6247]

National Flood Insurance Program;
Proposed Flood Elevation
Determinations

Correction

In FR Doc. 82-3785, appearing at page
6664 in the issue of Tuesday, February
16, 1982, make the following changes:

1. On Page 6668, the thirteenth entry in
the “Location” column should read,
"Just upstream of County Road 600
South".

2. On Page 6870, the seventeenth from
last entry in the last column should read,
940", A
BILLING CODE 1505-01-4

44 CFR Part 67

[Docket No. FEMA-6216]

National Flood Insurance Program;
Proposed Flood Elevation
Determinations; Arkansas, et al.

Correction

In FR Doc. 81-36278, appearing at
page 61898, in the issue of Monday,
December 21, 1981, make the following”
changes:

1. On page 61899, the seventh entry in
the last column should read, “1001",

2. On page 61899, the entry
“Rockbrook Creek,” now appearing in
the “Location” column, should be moved
to the “Source of Flooding” column.

3. On page 61899, the twentieth from
last entry in the “Location” column
should read, “Just downstream of 168th
Street".

BILLING CODE 1505-01-M
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FEDERAL COMMUNICATIONS approved by the Commission. The is issued stating that a substantive
COMMISSION amendment would allow individual disposition of the matter is to be

47 CFR Part 67 states to approve or mandate an early considered at a forthcoming meeting or

[CC Docket No. 80-286; FCC 82-143]

Actions of the Federal-State Joint
Board

AGENCY: Federal Communications
Commission,

ACTION: Proposed rule and
recommended order.

summARY: The Federal-State Joint Board
recommends the adoption of an
amendment to the Addendum to the
Separations Manual phasing customer
premises equipment (CPE) out of
separations. The amendment would
allow any state to adopt an early freeze
date for the calculations of the CPE base
amount.
DATES: Comments are due by April 9,
1982 and replies by April 20, 1882.
ADDRESS: Federal Communications
Commission, 1919 M St., N-W.,
Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Aileen Amarandos, Policy and Program
Planning Division, Common Carrier
Bureau at (202) 632-9342,
SUPPLEMENTARY INFORMATION:

In the matter of admendment of Part
67 of the Commission's rules and
establishment of a Joint Board.

Second Further Notice of Proposed
Rulemaking

Adopted: March 25, 1982,

Released: March 30, 1982.

1. In June, 1980, pursuant to Section
410(¢) of the Communication Act, the
Commission established a Joint Board in
this proceeding to recommend, among
other things, changes to the Separations
process consistent with our decision to
detariff customer premises equipment
(CPE) ! on January 1, 1983. On
November 18, 1981, the Joint Board
adopted a plan for phasing CPE out of
the Jurisdictional Separations process.
Recommended Decision and Order, FCC
81-566 (released December 14, 1981).
This recommendation, with minor
modifications, was adopted by the
Commission on February 24, 1982.
Decision and Order, FCC 82-98
(released February 26, 1982).

2. At a separate meeting on February
24, 1982, the Joint Board adopted a
Recommended Order, FCC 82-116
(released March 11, 1982), suggesting an
amendment to the CPE Separations plan

' See The Second Computer lnquiry, 77 FCC 2d
384 (1980), modified on reconsideration, 84 FCC 2d
50 (1960}, further reconsideration, 88 FCC 2d 512
(1981), appeal pending sub. nom CCIA v. FCC, Case
No. 80-1471 (D.C. Cir. 1980).

\

freeze date for the identification of the
CPE base amount by carriers under its
jurisdiction so that programs for the sale
of terminal equipment may be initiated
prior to January 1, 1983. The precise
wording of the proposed amendment is
set forth in Appendix A to the
Recommended Order.

3. We believe thal the amendment
may serve the public interest if it would
significantly enhance the availability of
terminal equipment for sale prior to
January 1, 1983 or ease the ,
administrative burdens of implementing
the Commission's detariffing policies.
However, we are concerned that such
an amendment, though adopted as a
transitional measure, may create an
unnecessary or undue disturbance of the
essential uniformity of separations
procedures or inequities among states or
carriers. Therefore, we invite comments
from interested persons on the relative
merits and shortcomings of the proposed
amendment,

4, While comments may address any
and all relevant matters regarding the
amendment, the following questions
may help to focus the analysis:

a. What is the extent of interest, on
the parts of both local telephone
companies and state regulatory
commissions, in the initiation of sale
programs prior to January 1, 19837

b. In what ways would the adoption of
this amendment assist or hinder state
regulatory commissions in the use of
administratively efficient procedures to
deregulate CPE for all local carriers?

c. Can or should the Commission
adopt this amendment as a transitional
measure without weakening the general
standard of uniformity of separations
procedures?

d. What would be the impact on states
and carriers that did not opt for an early
freeze date if other states and carriers
did?

e. Would any implementation
problems result if a particular state
established separate freeze dates for
different carriers? Should the
amendment provide that each state is
allowed only one early freeze date for
all participating carriers under its
jurisdiction?

5. Until further notice, proceedings in
this Docket before the Commission are
governed by the Commission's Ex Parte
Rules for nonrestricted informal
rulemaking proceedings. See 82 FCC 2d
157 (1980). In non-restricted informal
rulemaking proceedings ex parte
contacts are permitted from the time the
Commission adopts a notice of proposed
rulemaking until the time a public notice

until a final order disposing of the
matter is adopted by the Commission,
whichever is earlier. In general, an ex
parte presentation is any written or oral
communication (other than formal
written comments/pleadings and formal
oral arguments) between a person
outside the Commission and a
Commissioner or & member of the
Commission's staff which addresses the
merits of the proceeding. Any person
who submits a written ex parte
presentation must serve a copy of that
presentation on the Commission's
Secretary for inclusion in the public file.
Any person who makes an oral ex parte
presentation addressing matters not
fully covered in any previously-filed
written comments for the proceeding
must prepare a written summary of that
presentation; on the day of oral
presentation, that written summary must
be served on the Commission's
Secretary for inclusion in the public file,
with a copy to the Commission official
receiving the oral presentation. Each ex
parte presentation described above
must state on its face that the Secretary
has been served, and must also state by
docket number the proceeding to which
it relates. See generally, § 1.1231 of the

- Commission's rules, 47 CFR 1.1231. The

Commission's rules governing non-
restricted informal rulemaking
proceedings also apply, with certain
exceptions, to proceedings in this
Docket before the Joint Board. However,
on February 24, 1882, the Joint Board
adopted supplemental ex parte
procedures to govern its proceedings in
this Docket. Order, FCC 82-106
(released March 5, 1882). These
supplemental requirements do not apply
to Commission review of Joint Board
recommendations.

6. Accordingly, it is ordered, that
comments concerning the Joint Board's
Recommended Order invovling an
amendment to the CPE separations plan
are to be filed no later than April 9, 1882.
Replies are to be filed no later than
April 20, 1982. In reaching its decision,
the Commission may take into
consideration information and ideas not
contained in the comments, provided
that such information or a writing
indicating the nature and source of such
information is placed in the public file,
and provided that the fact of the
Commission's reliance on such
information is noted in the Report and
Order, :

7. At is further ordered, that the
Secretary shall cause this Second
Further Notice of Proposed Rulemaking
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as well as the Joint Board's
Recommended Order regarding an
amendment to the CPE separations plan
to be published in the Federal Register.

List of Subjects in 47 CFR Part 67

Communications common carriers.
Federal Communications Commission.

William J. Tricarico,
Secretary.

Recommended Order

Adopted: February 24, 1982.

Released: March 12, 1982.

By the Federal-State Joint Board. Chairman
Fowler issuing a separate statement.

In the matter of amendment of Part 67
of the Commission's rules and
establishment of a Joint Board.

1. On February 24, 1982, the
Commission adopted a Decision and
Order, FCC 82-98 (released February 26,
1982), in which it approved, with minor
technical modifications; the
Recommended Decision and Order, FCC
81-566 (released December 14, 1981)
issued by this Joint Board proposing a
plan for the phased removal of customer
premises equipment (CPE) from the
separations process.

2. Under the plan, as adopted by the
Commission, a base amount of
embedded CPE investment will be
identified by each local carrier on
January 1, 1983, the implementation date
of the Commission's bifurcated
detariffing schedule for CPE.” This base
amount, to be used for separations
purposes, will be reduced at the rate of
one-sixtieth per month for a maximum
period of five years. The plan would
result in the same gradual reduction of
interstate contributions related to CPE
for all local carriers. The plan is
designed to achieve two important
goals. First, it will protect local
ratepayers by preventing sudden and
burdensome rate increases while the
industry makes the transition to
competitive markets for all CPE. Second,
it will establish conditions that will
promote rather than impede the
Commission's detariffing objectives
under the Second Computer Inguiry and
aid in the implementation of that
decision,

3. An amendment to this plan has
been proposed by Commissioner
Gravelle of California. This amendment
would permit any State to approve the
use of an early freeze date for the
identification of the CPE base amount
e ——————

'See Amendment of § 64.702 of the Commission's
Ruleg and Regulations (The Second Computer
Inguiry), 77 FCC 2d 384 (1980), modified on
reconsideration, 84 FCC 2d 50 (1980), further
reconsideration, 88 FCC 2d 512 (1981), appeal
pending sub. nom CCIA v. FCC, Case No. 80-1471
(D.C. Cir. 1980).

by individual carriers that may initiate
programs for the sale of terminal
equipment pursuant to State approval or
direction before January 1, 1983. The
precise wording of the proposed

amendment is set forth in Appendix A

to this Recommended Order,

4. We believe that adoption of this
amendment would be fully consonant
with the goals the Commission seeks to
achieve in requiring the gradual removal
of CPE related costs from separations.
Moreover, the amendment would further
promote the Commission's objective of
achieving full competition in CPE
markets by permitting CPE sale
programs to go into effect as soon as
possible, when such accelerated
schedules are administratively feasible
and desirable. Since it appears that the
opportunity for an early freeze date may
be welcomed in several States,? and
since the public interest would not be
served by unnecessary delay in the
initiation of CPE sales programs, we
believe the amendment is appropriate.

5. Accordingly, it is ordered that the
Amendment to the Addendum to the
Separations Manual set forth in
Appendix A, is adopted, as a
Recommended Order.

The Federal-State Joint Board.*
Mark 8. Fowler,
Chairman.

Appendix A _

Amendment to the Addendum to the
Separations Manual

Immediately preceding the last
sentence of the paragraph entitled
“GENERAL'": Insert the following:

If so directed or authorized by an
administratively and judicially final
order or action issued or taken by the
State Commission having jurisdiction in
any state, a freeze date earlier than
December 31, 1982 may be adopted for
any company operating within the state,
The amount of investment recorded for
separations purposes as of that freeze
date shall be deemed to be the amount
of investment to be used for separations
until January 1, 1983. Thereafter, the
provision of this Manual addendum
shall apply as set forth hereafter,
Expenses and reserves shall be frozen
as of the plant freeze date in a manner
consistent with the addendum.

*Both Commissioner Gravelle of California and
Commissioner Hipp of North Carolina indicated, at
our February 24, 1982 meeting, that several carriers
in many States are currently anxious to begin
terminal equipment sale programs.

*Chairman Fowler Issuing a separate statement.

Separate Statement of Chairman Mark
S. Fowler

In Re: Amendment of Part 67 of the
Commission’s Rules, CC Docket No. 80—
286

The Joint Board has voted to amend
the CPE separations plan that was
adopted by the Commission on February
24, 1982. The amendment would permit
individual states to approve an early
freeze date for CPE base amounts for
particular companies under their
jurisdiction, This amendment is an
attempt to accommodate the interests of
those states that are ready to press
ahead with terminal equipment sale
programs in cooperation with local
telephone companies, and to assure the
most efficient implementation of the
Commission's detariffing policies. I
support the goals of the amendment
because I realize that, without it, many
states and telephone companies may
perceive it to be'in their best interest to
defer the initiation of sale programs
until January 1, 1983, when the
separations phase-out plan goes into
effect. The creation of incentives for
delay would be an unfortunate result of
a separations plan that is intended to
remove such incentives.

However, the amendment would, for
the first time, introduce an element of
state autonomy into the separations
process. I think it is crucial to make
clear that approval of such a solution
would not put a chink in the basic
uniformity of the separations process.
Maintenance of uniformity is essential,
and exceptions from standard
separations procedures should not
generally be considered. The
transitional circumstances under which
this amendment may be adopted by the
Commission are unique. Whatever
deviation from uniformity is sanctioned
can be warranted only as a temporary
and interim steép to facilitate the
achievement of long-term objectives.

Therefore, in the spirit of cooperation
between state and federal parties, and
in recognition that this one-time action
may further promote the development of
competitive CPE markets, I endorse the
decision of the Joint Board to
recommend this amendment to the
Commission so that public comment on
its impact, utility, and administrative
feasibility may be solicited. I withhold
my judgment on the merits of the
amendment until these comments have
been analyzed.

[FR Doc, 62-66834 Filed 4-8-82; 8:45 am)
BILLING CODE 6712-01-M
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47 CFR Part 73

[BC Docket No. 82-172; RM-4047]

FM Broadcast Station in Ashdown,
Ark.; Proposed Changes in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: Action taken herein proposes
a second Class A channel to Ashdown,
Arkansas, in response to a petition filed
by Floyd W. White.

DATES: Comments must be filed on or
before May 20, 1982, and reply
comments must be filed on or before
June 4, 1982.

ADDRESS: Communications Commission,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION:

Adopted: March 29, 1982.
Released: April 6, 1982,

In the matter of amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations (Ashdown,
Arkansas).

1. A petition for rule making was filed
by Floyd W. White (petitioner), on
January 22, 1982, proposing the
assignment of FM Channel 221A to
Ashdown, Arkansas, as a second
allocation to that community. Petitioner
expressed a desire to apply for Channel
221A, if assigned.

_ 2. Ashdown (population 4,218)," seat
of Little River County (population
13,952), is located approximately 200
kilometers (125 miles) southwest of
Little Rock Arkansas. It is served by FM
Station KMLA (Channel 280A).

3. Petitioner asserts that the economy
of Little Riveris based largely on retail
sales. Ashdown is said to have many
types of industry, including the world's
largest paper mill, and several
community services. According to the
petitioner, the requested assignment
would be responsive to the needs of the
community because the proposed
facility would provide information
regarding city, state, and government
procedures, and community programs
for its residents.

4, Petitioner did not submit a
preclusion study for the proposed
second FM assignment at Ashdown
(Channel 221A), and is requested to do

! Population figures are taken from the 1980 U.8.
Census.

80 in comments to this proposal,
indicating alternate channels available
to the communities precluded by the
proposed assignment of Channel 221A
to Ashdown.

5. In view of the apparent need for a
second FM channel at Ashdown, the
Commission believes that it would be in
the public interest to propose the
assignment of channel 221A to that
community. Comments are invited on
the proposal to amend the FM Table of
Assignments, § 73.202(b) of the rules as
follows:

Channel No.
Proposed

Prasent

280A | 221A, 280A

6. The Commission's authority to
institute rule making proceedings,
showings required, cut-off procedures,
and filing requirementrs are contained
in the attached Appendix and are
incorporated by reference herein.

Note.—A Showing of continuing interest is
required by paragraph 2 of the Appendix
before a channel will be assigned.

7. Interested parties may file
comments on or before May 20, 1982,
and reply comments on or before June 4,
1982, and are advised to read the
Appendix for the proper procedures.

8. The Commission has determnined
that the relevant provisions of the
Regulatory Flexibility Act of 1980 do not
apply to rule making proceedings to
amend the FM Table of Assignments
§ 73.202(b) of the Commission’s rules.
See, Certification that Sections 603 and
604 of the Regulatory Flexibility Act Do
Not Apply to Rule Making to Aménd
§§ 73.202(b), 73.504 and 73.806(b) of the
Commission's rules, 46 FR 11549,
published February 9, 1981. °

9. For further information concerning
this proceeding, contact Montrose H. =
Tyree, Broadcast Bureau, (202) 632-7792.
However, members of the public should
note that from the time a Notice of
Proposed Rule Making is issued until the
matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
assignments. An ex parte contact is a
message (spoken or written) concerning
the merits of a pending rule making
other than comments officially filed at
the Commission or oral presentation
required by the Commission. Any
comment which has not been served on
the petitioner constitutes and ex parte
presentation and shall not be considered
in the proceeding. Any repy comment

which has not been served on the
person(s) who filed the comment to
which the reply is directed constitutes
an ex parte presentation and shall not
be considered in the proceeding.

Lists of Subjects in 47 CFR Part 73
Radio, Television.

[Secs. 4, 303, 48 stat., as amended 10686, 1082

(47 U.8.C: 154, 303)

Federal Commiinications Commission.

Roderick K. Porter,

Chief, Policy and Rules Division, Broadcast
Bureau.

Appendix

1. Pursuant to authority found in
Sections 4(i), 5(d)(1), 303{g) and (r), and
307(b) of the Communications Act of
1934, as amended, and Sections 0.204(b)
and 0.281(b)(6) of the Commission’s

" Rules, it is proposed to amend the FM

Table of Assignments, § 73.202(b) of the
Commission's Rules and Regulations, as
set forth in the Notice of Proposed Rule
Making to which this Appendix is
attached.

2. Showings Required. Comments are
invited on the proposal(s) discussed in
the Notice of Proposed Rule Making to
which this Appendix is attached.
Proponent(s) will be expected to answer
whatever questions are presented in
initial comments. The proponent of a
proposed assignment is also expected to
file comments even if it only resubmits
or incorporates by reference its former
pleadings. It should also restate its
present intention to apply for the
channel if it is assigned, and, if
authorized, to build a station promptly.
Failure to file may lead to denial of the
request,

3. Cut-off Procedures. The following
procedures will govern the
consideration of filings in this
proceeding.

(a) Counterproposals advanced in this
proceeding itself will be considered, if
advanced in initial comments, so that
parties may comment on them in reply
comments. They will not be considered
if advanced in reply comments. (See
Section 1.420(d) of the Commission’s
Rules.)

(b) With respect to petitions for rule
making which conflict with the
porposal(s) in this notice, they will be
considered as comments in the
proceeding, and Public Notice to this
effect will be given as long as they are
filed before the date for filing initial
comments herein. If they are filed later
than that, they will not be considered in
connection with the decision in this
docket.

(c) The filing of a counterproposal
may lead the Commission to assign a
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different channel than was requested for
any of the communities involved.

4, Comments and Reply Comments;
Service. Pursuant to applicable
procedures set out in §§ 1.415 and 1.420
of the Commission’s Rules and
Regulations, interested parties may file
comments and reply comments on or
before the dates set forth in the Notice
of Proposed Rule Making to which this
Appendix is attached. All submissions
by parties to this proceeding or persons
acting on behalf of such parties must be
made in written comments, reply
comments, or other appropriate
pleadings. Comments shall be served on
the petitioner by the person filing the
comments, Reply comments shall be
served on the person(s) who filed
comments to which the reply is directed.
Such comments and reply comments
shall be accompanied by a certificate of
service. (See § 1.420(a), (b) and (¢) of the
Commission’s Rules.)

5. Number of Copies. In accordance
with the provisions of § 1.420 of the
Commission's Rules and Regulations, an
original and four copies of all comments,
reply comments, pleadings, briefs, or
other documents shall be furnished the
Commission.

6. Public Inspection of Filings. All
filings made in this proceeding will be
available for examination by interested
parties during regular business hours in
the Commission’s Public Reference
Room at its headquarters, 1919 M Street,
NW., Washington, D.C.

[FR Doc. 82-9831 Filed 4-8-82; §:45 am)
BILLING CODE 6712-01-M

47CFR Part 73
[BC Docket No. 82-175; RM-4036]

FM Broadcast Station in Copperopolis,
Calif.; Proposed Change in Table of
Assignments

Adopted: March 29, 1982,
Released: April 6, 1882,

In the matter of Amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations (Copperopolis,
California).

1. The Commission herein considers a
petition filed by ZIDO Corporation
(petitioner) proposing the assignment of
Channel 288A to Copperopolis,
California, as that community's first FM
assignment. Petitioner stated its intent
to apply for the channel, if assigned.

2. Copperopolis (population not
listed), in Calaveras County (population
20,710)," is located approximately 100
kilometers (62 miles) southeast of
Sacramento, It is without local
broadcast service.

3. Petitioner contends that Calaveras
County, which is without any radio
service, has had a substantial increase
in population. In comments to this
proposal, the petitioner is requested to
furnish economic and demographic
information with respect to
Copperopolis to demonstrate the need
for a first FM assignment, Additionally,
it is requested to submit a recent
population estimate for Copperopolis,

4. In view of the fact that the proposed
assignment could provide a first local
service to Copperopolis, we shall issue
the Notice to afford the petitioner an
opportunity to further justify the need
for the proposed assignment, The
transmilter site is restricted to 3.3 miles
southwest of the city to meet spacing
requirements to Station KOZZ, Reno,
Nevada.

5. Comments are invited on the
proposal to amend the FM Table of
Assignments, Section 73.202(b) of the
Rules, with respect to the following
community:

Channel No.
AGENCY: Federal Communications i Present | Proposed
Commission,
ACTION: Proposed rule. Coppacopalis. ol iy
SUMMARY: This action proposes the e :
assignment of Channsl 286A to 6. The Commission's autherity to

Copperopolis, California, in response to
a petition filed by ZIDO Corporation.
The proposed assignment could provide
a first FM station at Copperopolis.
DATES: Comments must be filed on or
before May 20, 1982, and reply
comments on or before June 4, 1982.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION:

institute rule making proceedings,
showings required, cut-off proc